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QUESTIONS PRESENTED 


1. In directing the holding of representation elections, 
may the National Labor Relations Board, notwithstanding 
29 U.S.C. 159(c)(2), base its decision on special rules 
which in their very formulation as well as their application 
here discriminate against appellant solely because of its 
identity as an affiliate of a union which has been a 
from the A.F.L.-C.1.0.? ! 


2. In taking such action, may the Board: contravene its 
own general rules of decision; disregard appellant’s current 
contract with the employer which the Board would normally 
treat as a bar to new elections; destroy the current 
seventeen-plant bargaining unit as defined by that contract 
and overwhelmingly supported by the evidence before the 
Board, solely because certain groups of AFL-CIO ad- 
herents in a few of those plants now, in mid-contract,| 
desire to have different representatives and therefore 
prefer separate-plant units ; and order elections even though 
those groups have by their own conduct created confusion’ 
among the employees eligible to vote and have made the 
holding of any fair election impossible? 


3. Did the District Court err in declining jurisdiction 
where appellant sued to enjoin the holding of such elections| 
and clearly alleged the foregoing circumstances, particu- 
larly since the court refused even to consider those allega- 
tions before deciding the jurisdictional issue? | 


4. Is appellant entitled to preliminary relief during the 
pendency of this action to protect itself and the employees 
covered by its seventeen-plant contract from irreparable 
injury as a result of the foregoing Board actions? | 
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IN THE 


United States Court of Appeals 


No. 14,576 


Nationa Biscuir Division, ete., Appellant, 


V. 


Boyp LEEDoM, ET AL., individually and as Members of the 


National Labor Relations Board, Apvpellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The complaint (J.A. 2-17) invoked the jurisdiction of 
the District Court pursuant to the following statutes and 
authorities: 28 U.S.C. Sees. 1337, 2201-2; D. C. Code (1951) 

11-305, 11-306; Section 10 of the wAgenistratiqg Procedure 
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Act, 5 U.S.C. 1009; and the Fifth Amendment to the United 
States Constitution. The order of the District Court dis- 
missing the complaint was entered July 17, 1958 (J.A. 
232) and this appeal was noticed and docketed in this 
Court that same day. The jurisdiction of this Court is 
invoked under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 
Introduction 


This is an appeal from an order of the District Court 
(Holtzoff, J.) dismissing the complaint. Appellant brought 
suit to enjoin appellees individually and as members of 
the National Labor Relations Board (hereinafter called 
‘“‘NLRB”’ or the ‘‘Board’’) **. . . from conducting any 
representation election or effectuating the direction of any 
such election .. .’? among certain employees of the National 
Biscuit Company (hereinafter called ‘‘Nabisco’’). Appel- 
lant also sought a preliminary injunction but, because of 
its order of dismissal, the District Court did not reach that 
motion. Appellant contends that that court erred in dis- 
missing the complaint and also in refusing to grant its 
motion for a preliminary injunction. In substance, appel- 
lant alleges that the Board’s Decisions and Directions of 
Elections are invalid because they violate the Labor- 
Management Relations Act of 1947 (hereafter generally 
referred to as ‘‘the Act’’ or ‘‘Taft-Hartley’’), 49 Stat. 
449, as amended 61 Stat. 136, 29 U.S.C. 141, 151 et seq., and 
also the Fifth Amendment to the United States Constitu- 
tion. The Board purported to base its decisions upon 
Section 9 of the Act, 29 U.S.C. 159. 


In the decisions attacked by appellant, the Board directed 
that the elections be held on a plant-unit basis in some 
five Nabisco biscuit and cracker production facilities, not- 
withstanding the existence of an unexpired and valid col- 
lective bargaining agreement between appellant and 
Nabisco covering the production and maintenance workers 
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at all seventeen such Nabisco plants as a single unit for 
bargaining purposes. Subsequent to the filing of this 
appeal, the Board directed a similar election in a sixth 
Nabisco plant covered by the current agreement between 
appellant and Nabisco. 


Appearing before the Board, appellant had argued, inter 
alia, that its existing contract with Nabisco and the single 
comprehensive unit defined by that contract prevented the 
direction of elections in individual Nabisco plants. How- 
ever, the Board held: | 


‘‘The record shows that since 1954, the time of its 
formation, Biscuit Division has been the agency 
through which its constituent locals have negotiated 
and executed master agreements with the Employer 
covering 17 plants whose employees they represented. 
However, except for the establishment of a single bar- 
gaining agent for these plants, there is no clear in- 
dication, either in the bargaining history or the lan- 
guage of the agreements that the contracting parties 
mutually intended to merge the previously existing 








separate plant units into a single multiplant unit.” 
(J.A. 18, fn. 3)3 : 


The Board’s reasons for disregarding a contract being 
honored by both parties to the agreement were equally 
cryptic: | 


‘“We conclude that a schism exists in Local 431 of 
the Bakery Workers which affects the Buffalo plant 
unit included in the master agreement. International 
Harvester Company, East Moline Works, 108 NLR, 
600, ftn. 11.’’ (Lbid.)3 | 





As alleged in the complaint, however, the evidence before 
the Board did not support these findings. The following 
facts are drawn from appellant’s complaint and supporting 

1Case No. 3-RC-1969. The Board incorporated its ruling in this Buffalo, 
N.Y., case by reference in each of the other Nabisco decisions, and physically 


attached the decision therein to each of the other decisions. J.A. 21, fn. 3; 
23, fn. 2; 26, fn. 2. 
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affidavits as well as from the transcripts and exhibits in 
the five NLRB proceedings completed prior to the filing 
of that complaint, all of which were part of the record 
in the court below.? 


The Collective Bargaining History Before the Board 


Appellant is a ‘‘labor organization’’ within the meaning 
of the Act, 29 U.S.C. 152 (5). Moreover, since at least 
1954, appellant has been the ‘‘exclusive representative”’ 
(29 U.S.C. 159(a)) of approximately 10,000 Nabisco pro- 
duction and maintenance employees comprising a single 
contractual unit of seventeen Nabisco plants at widely 
scattered geographical locations. Appellant’s current col- 
lective bargaining agreement with Nabisco on behalf of 
these employees became effective as of September 1, 1957, 
and expires August 31, 1959. (J.A. 6, 108). Appellant 
is a division of the National Biscuit Council affiliated with 
the Bakery and Confectionery Workers’ International 
Union of America (hereafter called ‘“BCW’’). 


Appellant’s history began in January 1935, when Nabis- 
co’s employees at the New York City, New York, and 
Atlanta, Georgia, plants struck in sympathy with and in 
support of economic strikers at Nabisco’s Philadelphia and 
York, Pennsylvania, plants. This cooperation—between 
Nabisco biseuit and cracker workers in plants at widely 
separated locations—was a significant development in ap- 
pellant’s origin because of the nature of the biscuit and 
cracker industry. 


Unlike bread and cake bakery products, biscuit and 
cracker goods are non-perishable and may be imported 
across the United States from non-struck plants to the 
sales area of struck plants. This economic fact stemming 


2 The five NLRB proceedings, of which transcripts and exhibits were made 
part of the record below, include NLRB Cases 1-RC-5231 (Cambridge, 
Mass.), 3-RC-1969 (Buffalo, N. ¥.), 4RC-3560 (York, Pa.), 10-RC-4074 
(Atlanta, Ga.), and 4-RC-3559 (Philadelphia, Pa.). See J.A. 67-8, 
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from the nature of biscuit and cracker products gave rise 
to the Atlanta and New York sympathy strike of 1935 
and to the inception of appellant’s predecessor in 1938. 
The necessity for blocking importation of biscuits and 
crackers into struck areas and the success of the 1985 
experience—culminating in victory after a sixteen-week 
strike—resulted in formation of the Biscuit Council in 
1938. The Council was created by local unions represent- 
ing Nabisco biseuit and cracker workers in the Hastern 
part of the United States. (J.A. 57, 58). By 1948 the 
Council had expanded to include all local unions repre- 
senting Nabisco biscuit and cracker workers, including 
some unions which were not affiliated with BCW. It also 
had begun to inelude local unions representing employees 
of other biscuit and cracker bakery employers. Accord- 
ingly, appellant came into being in 1948 as the National 
Biscuit ‘‘Group”’ of the Biscuit Council. Other “groups”? 
were formed to deal with employees represented at plants 
of other biscuit employers, such as the Sunshine Biscuit 
Group, ete. After 1953, these ‘‘groups’’ became known as 
“*Divisions”’ of the Council. (J.A. 59, 60). | 


From its inception in 1938, appellant’s constituent locals 
have consistently worked for the twin goals of securing 
better and more uniform working conditions for their 
Nabisco employee-members. Basic to this effort was the 
institution of multiplant collective bargaining through ap- 
pellant in 1941 and the steady expansion of such bargaining 
in the pre-1954 years. At first, such multi-plant bargaining 
was restricted to uniform contract demands involving mat- 
ters of national concern, that is, of common concern to all 
of the constituent locals. The number and scope of these 
matters continued to expand with each new round of bar- 
gaining with Nabisco. At the same time, appellant gradu- 
ally assumed the role of exclusive union bargaining agent 
with respect to ‘‘local’’ matters, i.e., matters of concern 
to a particular local, plant, area, or group of workers. 
By 1954, virtually every area of bargaining with Nabisco— 














6 


whether national or local in scope, uniform or variable in 
terms, major or minor in importance—had become a matter 
for collective bargaining by appellant alone as exclusive 
union representative for all its constituent locals. (J.A. 
5, 10, 53, 58-60). 


The bargaining procedure during the years 1941-1953 
was as follows: At a pre-bargaining meeting, the con- 
stituent locals would decide by majority vote (one vote to 
each local) which demands to present to Nabisco and which 
of those demands should be negotiated by appellant as 
exclusive union bargaining representative. In 1948 this 
procedure was formalized in the by-laws of the National 
Biseuit Council and of appellant as a division of that 
Council. At the bargaining session, delegates from the 
constituent locals attended in order to vote on new matters 
and counter-proposals, but the Chairman of appellant 
acted as the sole negotiator respecting those demands which 
had been entrusted to it. At the conclusion of agreement 
on those terms, the few matters of local bargaining were 


negotiated separately and separate local contracts were 
executed between the various locals. (J.A. 53, 60-1). 


Thus, by 1953, appellant had achieved for Nabisco em- 
ployees a substantial degree of uniformity in contract 
terms; a great improvement in those terms throughout the 
Nabisco biscuit and cracker facilities; and exclusive col- 
lective bargaining representation as to virtually every 
contract condition. In intent and practice, Nabisco’s bis- 
cuit and cracker employees had established a single multi- 
plant unit for bargaining purposes and a democratic pro- 
cedure binding all constituent locals into a common labor 
front vis-a-vis Nabisco, thus assuring effective union soli- 
darity and combined bargaining power. 


As a result of these achievements, at the 1953 annual 
convention of appellant, its constituent locals unanimously 
adopted a demand for ‘‘a master contract from National 
Biseuit Company covering all local unions in the group in 
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one collective bargaining unit.’’ (J.A. 61, 5, 52). It was 
clearly understood that by this action each constituent 
local was abandoning all right to negotiate or contract 
separately with Nabisco as to any matters. It was under- 
stood by each local that they could no longer assert the 
existence of separate plant or other lesser units. (J.A. 
11, 52, 62). | 


The Collective Bargaining Agreements 


In response to this demand, in late 1953 appellant and 
Nabisco agreed upon a draft master agreement recognizing 
a single nationwide multi-plant unit covered by a single 
contract in which appellant was the exclusive union party 
bargaining representative. In early 1954, each of appel- 
lant’s constituent locals approved a resolution authorizing 
appellant to execute the master agreement ‘‘which author- 
ization shall continue in effect until formally revoked .. .)”’ 
by the local with the approval of the BCW.* (J.A. 62, 211). 
The first master agreement became effective on March 11, 
1954, and expired August 31, 1955. The second such agree- 
ment was in effect September 1, 1955, to August 31, 1957; 
and the third and current agreement became effective on 
September 1, 1957, and expires August 31, 1959. (J.A. 6). 


The text of the current master agreement is printed 
at J.A. 69-197. At the outset (Article 1, J.A. 69-70), it 
recognizes appellant as the ‘‘sole collective bargaining 
agency’’ for all the local unions and their members and 
other employees in the unit embracing the listed Nabisco 
facilities. These facilities (J.A. 70) comprise the entire 
production facilities in this country for Nabisco biscuit 
and cracker products, as well as certain other related 
facilities*—32 of the contract’s 39 articles are uniform i in 








8 At that time, all of appellant’s constituent locals were affiliated with the 
BOW. However, such affiliation is not and was not then a necessary condi- 
tion of membership in appellant. (J.A. 3, 197-8). 





4Since 1941 Nabisco employees at every biscuit and cracker plant in the 
United States were represented by appellant. Appellant has never represented 
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coverage throughout the unit; another is uniform in part 
(Art. 4, J.A. 73); and another is due to become uniform 
in coverage as of January 1, 1959 (Art. 23, J.A. 98-9).° 
These articles cover the overwhelming majority of working 
conditions and other matters subject to bargaining: wage 
increases, grievance procedure, arbitration, dues check-off, 
seniority on lay-offs, hours of work, absences, guaranteed 
day and call-back pay, overtime computation, pension plan, 
employee benefit plan, service in the Armed Forces, dis- 
cipline, and strikes. (J.A. 69-109). 


The current contract and its predecessors—indeed the 
entire course of bargaining achievements made by appel- 
lant since 1941—have been of immense material benefit 
to the Nabisco workers represented by appellant, both 
individually and collectively. (J.A. 7). 


The Section 9 Petitions and Board Proceedings 


The Board decisions attacked here came as a result of 
petitions filed in early 1958 alleging the existence of a 
‘‘question concerning representation’? and seeking sep- 
arate elections at some seven of the Nabisco plants covered 
by the current contract between appellant and Nabisco. The 
petitions were filed by local unions claiming affiliation with 
the American Bakery and Confectionery Workers’ Inter- 


Nabisco’s bread and cake plants which bargain jointly in a regional pattern 
with bread and cake plants of other employers and which are not under the 
same administrative subdivision of Nabisco as the biscuit and cracker plants. 
Nor has appellant ever represented the 58 employees at Nabisco’s Holland, 
Michigan, ‘‘Holland Rusk’’ plant which makes a toasted bread product; nor 
does it represent employees at two Nabisco plants which make cereal—a 
discrete product line. Appellant does represent so-called ‘‘sales’’ branches, 
e.g., Kansas City, but they are actually facilities for wrapping and shipping 
biscuit and cracker products baked at other plants in the contract unit. 
The latter facilities are included as they were part of a biscuit and cracker 
plant in 1941 when appellant first began bargaining for all Nabisco’s biscuit 
and cracker operations. Only the shipping department remains function- 
ing in Kansas City today. 
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national Union (hereinafter called ‘‘ABC’’).5 The ABC 
petitioners contended in each case that the unexpired 
seventeen-plant contract should not bar an election because, 
they claimed, a ‘‘schism’’ had arisen within the constitubnt 
local of appellant having jurisdiction for each of the seven 


plants in which an lection was sought. 





Each of the ABC petitioners had adopted a anginal 
designation identical to the identifying number of the 
corresponding constituent local of appellant. Thus, in the 
Philadelphia case (4-RC-3559), the petitioner styled itself 
as ‘‘Local 492, American Bakery and Confectionery 
Workers International Union, AFL-C1O.’’ The incumbent 
local and appellant’s constituent local is Local 492, Bakery 
and Confectionery Workers’ International Union of Amer- 
ica. The name of the parent body, ABC (American Bakery 
and Confectionery Workers International Union), was a 
mere transposition of the name of the International Union 
with which appellant and each of its constituent locals! is 
affiliated, BCW (Bakery and Confectionery Workers’ Inter- 
national Union of America). Four of the petitioning ABC 
locals (which had adopted the identifying number of the 
incumbent BCW local union) and their officers (formerly 
BCW officers) had seized the funds, records, offices and 
other assets of the incumbent BCW local. The ABC locals 
purported to have disaffiliated from BCW and to have 
affliated with ABC notwithstanding the following limita- 
tion on secession in the BCW Constitution: | 





‘“No local can dissolve while seven members remain 
in good standing and desire to retain the charter.’ 
Article XIV, Section 22, BCW Constitution. See 
J.A. 8. | 


Moreover, at the time of the filing of the petitions and of 
the Board’s direction of elections in cases Nos. 4-RC-3559, 


5 ABO was chartered by the American Federation of Labor-Congreas | of 
Industrial Organizations in December, 1957, following the expulsion from 
that Federation of the Bakery and Confectionery Workers’ International 
Union of America (‘*BCW’’) on allegations that the latter was em i 
by or substantially under corrupt influences. 
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3560 (Philadelphia and York), there was pending in Phila- 
delphia Court of Common Pleas against ABC an equity 
suit filed by BCW and its Local 492. In that suit, BOW 
and its Local 492 seeks to secure recovery of the funds 
seized from the local and to enjoin the raiding group from 
using the identifying number 492. The NLRB was made 
aware of this litigation in the proceedings before it.® 


Appellant intervened at each of the hearings, as did 
Nabisco. Appellant took the position at each hearing that 
the contract was a bar to representation proceedings, as 
the current contract was valid in every respect and, there- 
fore, no question of representation existed (29 U.S.C. 
159(c)(1)). Appellant also contended that, in any event, 

e only appropriate unit was the contractual unit com- 
prising employees at all seventeen plants in a single unit 
(J.A. 9-10). Nabisco itself took the position that it was 
bound by the agreement covering all of its biscuit and 
cracker plants until the expiration date of the agreement 
and urged the Board to treat the agreement as a bar to 


elections. (J.A. 63-66; also see, e.g., Pittsburgh case, No. 
6-RC-2096, Tr. 638-9). 


As stated above, the Board nevertheless found the con- 
tract no bar and held that a question of representation 
existed. Thus, on June 30, 1958, the Board directed that 
elections be held within 30 days at plants located in Cam- 
bridge, Massachusetts; Buffalo, New York; Atlanta, Geor- 
gia; and York and Philadelphia, Pennsylvania.” 


6In Denver and Pittsburgh, similar raids were not successful. Neverthe- 
less, ABC proclaimed itself as a local union bearing the number of BCW’s 
incumbent, i.e., Local 240, ABC and Local 12, ABC. See J.A. 7-8, 54-5. 


7 Subsequently, the Board issued a sixth Decision and Direction of Election 
in Pittsburgh, Pennsylvania, Case No. 6-RC-2096. The Denver Case, No. 
30-RC-1439, has not been decided yet. Also, subsequent to the filing of this 
appeal, an eighth ABC petition was filed with the Board seeking an election 
in the Nabisco Houston, Texas, plant as a separate unit. 
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Court Proceedings 

Because of the imminence of the threatened elections,® 
appellant filed suit on July 10, 1958, and sought a pre- 
liminary injunction (J.A. 49-50). The verified complaint 
as amplified by the Sklar and Alvino affidavits recited the 
foregoing facts. The complaint alleged that the June 30 
Decisions and Directions of Elections violated the Labor- 
Management Relations Act and particularly Section 9 (c) (2) 
of that Act inasmuch as the Board had applied different 
rules of decision against appellant solely because of its 
affiliation with BCW, an International Union which had 
been expelled from the AFL-CIO. It further charged 
that the Board had acted contrary to the overwhelming 
weight of the evidence before it in finding that separate 
plant units existed at Nabisco and further in finding that 
a schism existed in those units. It alleged that the effect 
of the Board’s decisions® was to delegate to the AFL-CIO 
and its affiliate, the ABC, the Board’s statutory authority 


to declare the existence of a question concerning repre- 
sentation affecting commerce, within the meaning of Sec- 
tion 9 of the Act. It alleged that a further result was to 
destroy appellant’s existing contract with Nabisco in viola- 


tion of the Act and without affording appellant due process 





8 Subsequent to the filing of this appeal, the directed elections were held 
in the six cases, including Pittsburgh. Appellant appeared on the ballot only 
in York and Philadelphia. It won the York election but the ABC petitioners 
secured a majority in all five other cases. Thereafter, the Board certified 
the election victor as the new bargaining agent for the separate plant 
‘¢unit’’ which its decision had specified in each case, 


®The June 30, 1958, decisions were attached to the complaint as Exhibits 
1 to 4. (J.A. 17-27). Also attached was the recent Board decision in 
General Motors Corporation, 120 NLEB No. 162 (May 28, 1958) reaching 
the opposite result regarding appropriate units on facts much more favor- 
able to a separate plant unit result, including the absence of any current 
contract as a bar to elections (Ex. 5, J.A. 27-39); and the Board’s 
notice in Hershey Chocolate Corporation, No. 4-RM-265 (May 29, 1958) 
announcing a proposed reevaluation of relevant Board rules of decision and 
the Board’s intention to adhere to its existing rules of decision pending 
completition of the reevaluation. (Ex. 6, J.A. 40-42). 
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of law. Finally, the complaint charged that in view of 
the conduct of the ABC petitioners, the decisions forced 
appellant into elections under inherently confusing and 
prejudicial circumstances (J.A. 15). 


Nabisco itself moved to intervene in the court below, 
as did the ABC International Union. Nabisco’s motion, 
which was mooted by the dismissal order, declared in part 
that it had ‘‘entered in good faith into a contract with 
the National Biscuit Division, as stated above, and believes 
that a binding commitment of that sort should not be lightly 
set aside.’’ (J.A. 63-64). The attached affidavit of Thomas 
D. MeMahon, Nabisco’s chief bargaining official, confirmed 
the relevant aspects of the bargaining history recited above 
(J.A. 64-66). It also stated: 


‘“‘The Company takes the position, which I have 
stated in the proceedings before the National Labor 
Relations Board, that nothing which has occurred since 
the signing of the contract between the Company and 
the National Biscuit Division of the Biscuit Council 
of the Bakery and Confectionery Workers’ Interna- 
tional Union of America affects the validity of that 
contract or its binding effect upon the Company and 
the employees in whose behalf it was negotiated.’’ 
(J.A. 65). 


Appellees promptly moved to dismiss the complaint (J.A. 
66-67) and the latter motion was argued at the outset 
of the hearing on July 17, 1958, and was granted.” In 
view of his decision to dismiss the complaint (J.A. 232), 
Judge Holtzoff did not reach the motion for preliminary 
injunction. His order of dismissal was entered July 17, 
1958, and this appeal was docketed in this Court that same 
day. On July 18, 1958, appellant moved in this Court for 
an injunction pending appeal, but the motion was heard 
and denied by the Court that day. 


10 Also filed with the motion to dismiss were the Board records in the five 
decided cases. The current contract between appellant and Nabisco (J.A. 
67-68) is included in each of those records. See footnote 2, above. 
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STATUTES INVOLVED 


The statutes involved are various sections of the Na- 
tional Labor Relations Act as amended by the Labor 
Management Relations Act, 1947, the Act of July 3, 1935, 
49 Stat. 449, as amended by the Act of June 23, 1947,/61 
Stat. 136, 29 U.S.C. 141, 151, 158(d) and 159(a) to (qd), 
particularly Section 9(c)(2), 29 U.S.C. 159(c¢) (2), a 
states in part: 


‘*In determining whether or not a question of rep- 
resentation affecting commerce exists, the same regula- 
tions and rules of decision shall apply irrespective! of 
the identity of the aad filing the petition or the 
kind of relief sought . 





Also involved is Section 10 of the Administrative ee 
Act of June 11, 1946, 60 Stat. 237, 244, 5 U.S.C. 1009, and 
the due process clause of the Fifth Amendment to the 
United States Constitution, providing that, ‘‘No person 
shall ... be pee, of life, liberty or property pean 
due process of laws .a« 7 


The full texts of the statutes involved are Seiten j 
the Appendix to this brief. | 


STATEMENT OF POINTS 


1. The District Court erred in dismissing the conaplaint, 
inasmuch as the appellant’s allegations of arbitrary, dis- 
criminatory and otherwise illegal action on the part of 
appellees were sufficient to invoke that court’s jurisdiction 
and to state valid claim for the relief sought against ap- 
pellees. 





2. The District Court should have granted appellant ’s 
motion for a preliminary injunction inasmuch as the papers 
filed showed appellant and the employees represented |by 
it were immediately threatened with grave and irreparable 
injury as a direct result of appellees’ illegal conduct. | A 
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preliminary injunction should be granted on remand to 
that court. 


SUMMARY OF ARGUMENT 


I. The case involves Labor Board action in direct viola- 
tion of Section 9(c)(2) of the National Labor Relations 
Act, which forbids the Board, in representation cases, to 
apply different rules depending upon the’ identity of the 
parties before it. The same Board action likewise violated 
basic concepts of due process. In the nature of the case, 
therefore, the District Court’s jurisdiction depended upon 
whether the face of the complaint showed Board ‘‘departure 
from statutory requirements or from those of due process. ”’ 
Inland Empire District Council, etc., v. Millis, 325 U.S. 697, 
700. There was such a showing here. 


II. In enacting Section 9(c)(2) of the Act, Congress 
aimed particularly at Board favoritism of AFL and CIO 
affiliated unions, as opposed to independent unions. Yet, 
in the actions here attacked, the Board directed repre- 


sentation elections in certain biscuit and cracker plants of 
the National Biscuit Company solely because appellant, the 
recognized contractual bargaining agent for all seventeen 
such plants of the Company, was affiliated with a union 
which had been expelled from the AFL-CIO, whereas the 
groups seeking the elections claimed allegiance to that 
federation. Had the situation been reversed (i.e., had 
appellant been the AFL-CIO union and the schism within 
the local otherwise been the same), no elections would have 
been directed and appellant would have continued as the 
sole multiplant bargaining agent for the duration of its 
contract with the Company. Thus the Board did the very 
thing which Congress, in 9(c) (2), explicitly condemned. 


This conclusion does not rest on any chain of inferences 
or on mere circumstantial evidence. It is clearly revealed 
by the Board’s own decisions attacked here. The Lawrence 
Leather rule (A. C. Lawrence Leather Company, 108 NLRB 
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546), on which the Board based those decisions, embodies 
precisely the sort of discrimination forbidden by Section 


9(c)(2). 


The Board has no authority to disregard or abrogate 
contracts except where they violate the Act itself. Appel- 
lant’s contract with Nabisco was concededly not such a 
contract. Therefore, appellant’s agreement is a bar to new 
elections during its life. But the Lawrence Leather rule 
automatically treats the contract as no bar if, and only iif, 
the present bargaining agent is an affiliate of an AFL-CIO 
expellee. Thus, the Lawrence Leather rule, in its very 
formulation as well as in its application here, makes the 
result depend on the identities of the parties before the 
Board, precisely what is forbidden by Section 9(c) (2). 








Moreover, the Board’s decisions were arbitrary in other 
respects. The separate-plant units ordained by those deci- 
sions were clearly inappropriate. The only appropriate 
unit under. the Act, under the Board’s own rules, and jas 
shown by the overwhelming weight of the evidence, is the 
historical multiplant unit defined by appellant’s current 
contract. General Motors Corporation, et al., 120 NLEB 
No. 162, 42 LRRM 1143. (J.A. 27-39). Further the 
Board ignored the fact that the very groups seeking the 
new elections had, by their own conduct, created incredible 
confusion and made it impossible to hold fair elections 
under the present circumstances. See Matter of General 
Shoe Corporation, 77 NLRB 124; Kearney & Trecker 
Corp. v. National Labor Relations Board (C.A. 7), 210 
F. 2d 852. ! 








In sum, the record shows that the Board departed 
in several respects from its existing rules sub silentio in 
directing the challenged elections. It is now well estab- 
lished that an agency of the United States cannot violate 
its own rules on an ad hominem or ad hoc basis even 
where those rules are entirely discretionary. Cf. Umted 








16 


States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 and 
Service v. Dulles, 354 U.S. 363. 


Ill. The complaint clearly alleged the foregoing viola- 
tions by the Board and the resulting irreparable injury 
to appellant. The case, therefore, meets the jurisdic- 
tional test laid down in Inland Empire District Council 
v. Millis, supra, and followed in Leedom v. Kyne, 101 US. 
App. D.C. 398, 249 F. 2d 490. cert. granted 355 U.S. 922. 
But the District Court (Holtzoff, J.) refused even to con- 
sider those allegations in declining jurisdiction. In any 
event, its jurisdiction was properly invoked and the case 
should be remanded for proceedings on the merits. 


IV. Yet, while those proceedings are pending, appellant 
and the employees represented by it are suffering irrepa- 
rable injury as a result of the very Board actions attacked 
here. With each day the injury increases. The equities 
strongly support the granting of interim relief while this 
case is pending, and the public interest will not suffer 
if such relief is granted. The court below should be in- 
structed to issue a preliminary injunction on remand of 
the case for further proceedings. 


ARGUMENT 
I. PRELIMINARY STATEMENT 


Judge Holtzoff dismissed the complaint on the ground the 
District Court lacked jurisdiction, citing as authority 
DePratter v. Farmer, 98 U.S. App. D.C. 74, 232 F. 2d 74. 


However, in view of the decisions of this Court, the 
District Court’s jurisdiction necessarily depended upon 
the merits of the appellant’s allegations that appellees had 
exceeded their lawful authority. The jurisdictional ques- 
tion in essence is whether the complaint sufficiently alleges 
that there has been ‘‘departure from statutory require- 
ments or from those of due process.’? Inland Empire 
District Council, etc. v. Millis, 325 U.S. 697, 700, quoted in 





aca 
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DePratter v. Farmer, supra, 98 U.S. App. D.C. 74 at 76 
232 F.2d 74 at 76. See also Leedom v. Kyne, 101 U.S. 
App. D.C. 398 at 399, 249 F.2d 490 at 491, cert. rou 
355 U.S. 922. 


Appellees effectively conceded in the court below that 
this was the question. Their attorney stated: 


‘‘Your honor, in view of the two decisions of the 
Court of Appeals on how the jurisdiction issue comes 
out, you have to get briefly into the merits.’’ (J.A. 
216). | 


Therefore, we turn first to the merits, and particularly 
to the invalidity of the Board’s Decisions and Directions 
of Elections, as alleged in the complaint. | 





II. THE BOARD'S NABISCO ELECTION ORDERS VIOLATE THE 
ACT AND THE UNITED STATES CONSTITUTION | 

The NLRB’s orders and certifications in the Nabisco 
eases violate the Act and the United States Constitution 
as the Board relied upon a rule of law which discriminates 
against appellant because of its identity as an affiliate of 

a union which has been expelled from the AFL-CIO. The 

/ Board’ s own decisions are clear that, but for this identify- 
ing characteristic of appellant and the identity of appel- 
lant’s ABC rivals as AFL-CIO affiliates, appellant’s cur- 


rent contract precludes any question concerning representa- 
tion for the duration of the agreement. ! 


A. The Schism Doctrine, Relied Upon by the Board in asl 
ing a Question Concerning Representation, Violates Sec- 
tion 9(c)(2) of the Act and Constitutes a Denial of Cons 
tutional Due Process 


1. The Lawrence Leather rule 





The Board improperly held in the Nabisco cases that 
there was a question of representation within the meaning 
of Section 9(¢)(1) (29 U.S.C. 159(c)(1)) despite the cur- 
rent contract which appellant and Nabisco asserted as ia 
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bar to representation proceedings. This invalid holding 
was based upon the Board’s so-called Lawrence Leather 
Rule (A. C. Lawrence Leather Company, 108 NLRB 546, 
(1954). Thus, the only authority which the Board cited, 
as a basis for its holding that there was no contract bar to 
the Nabisco elections, was footnote 11, International Har- 
vester Company, East Moline Works, 108 NLRB 600, 
(1954). See J.A. 18, fn. 3. In that case the Board held: 


‘¢ Accordingly, where the expulsion of a labor organ- 
ization from its parent has been followed by dis- 
affiliation at the local level for reasons related to the 
expulsion, as in the instant case, the Board will find 
that schism exists which warrants directing an imme- 
diate election notwithstanding the existence of a con- 
tract which would otherwise bar a determination of 
representatives. Accordingly, we find that the contract 
between the Employer and the Intervenors . . . does 
not bar this proceeding.“’’ 34 LRRM at p. 1067. 


Footnote 11 to the above quote, cited as authority for find- 
ing no contract bar in the Nabisco proceedings, reads 


as follows: 


‘44. A. C. Lawrence Leather Company, 108 NLRB 
No. 88; 34 LRRM 1022. 


‘<The Employer contends that the schism doctrine 
should not be applied in the instant case because the 
disaffiliation was not coextensive with all the plants 
covered by its master agreement with UE. However, 
where, as here, the master agreement covers a number 
of units for which bargaining agents have been sep- 
arately certified, it is sufficient that the disaffiliations 
be coextensive with a single one of the several bargain- 
ing units covered by the master agreement. General 
Electric Company, Appliance Service Center, 96 NLRB 
566. As each of the disaffiliations in the instant case 
oceurred in such a unit, we find no merit in this con- 
tention... 7’? 


11In both the International Harvester and the Lawrence Leather cases, 
Member Rogers concurred in the result but disagreed with the finding of 
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As announced in the A. C. Lawrence Leather case itself, 
that rule is as follows: | 


‘“Where, therefore, a local group disaffiliates from a 
union expelled by its parent, for reasons related! to 
the expulsions, as in this case, the Board will find that 
a schism exists which warrants directing an immediate 
election notwithstanding the existence of a contract 
with the union suffering the schism which would other- 
wise bar a determination of representatives.’’ 108 
NLBB, at p. 549. ! 


In subsequent NLRB cases relying upon the Lawrence 
Leather rule, the Board expressly held that even failure 
to comply with long established procedural prerequisites 
such as a failure to give members adequate notice of the 
meeting or active participation in the disaffiliation move- 
ment by representatives of the rival union, would no longer 
obviate a schism finding.” Prior to 1952, the Board had 
insisted that these procedural requirements be met. in 
schism cases. In such cases, the Board would find a schism 
without regard to the existence of a ‘‘basic intra-union 
dispute’’ if it found genuine disruption and instability’ in 
the bargaining relationship as a result of a rank-and-file 
attempt to change affiliation at the local level."* However, 





““schism.’”? Instead, he would have directed elections on the grounds of ithe 
public policy of the Act and on national security grounds. It is obvious, as 
Member Rogers obliquely recognizes, that the Lawrence Leather rule was 
contrived for the purpose of reaching a result desired by the Board because 
of the Board’s judgment on the character of the incumbent union, based 
a its identity. | 


12 Empire Zine Division, 108 NLRB 1663; General Electric Apparatus, etc., 
110 NLRB 1054; Continental Electric Co., Inc., 110 NLRB 1062; Interna- 
tional Harvester Company, 110 NLRB 1247; The Magnavox Company, 111 
NLRB 379; Copeland Refrigeration Corporation, 111 NLRB 533; Whirlpool 
Corporation, 111 NLRB 547; 4. C. Lawrence Leather Company, 113 NURB 
60; Globe Forge, Inc., 115 NLRB 862. | 


18 Radionic Products Division, 91 NLRB 595; Swift ¢ Company, 94 NURB 
917; Harrisburg Railways Company, 94 NLRB 1028; Dewey ¢ Alma Chemical 
Company, Inc., 94 NLRB 1178; Fitzgerald Mills Corporation, 95 NLRB 948; 
Aome Quality Paints, Inc., 95 NLEB 1025; Automatic Electric a 96 
NLBEB 314. 
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in 1952, in the Saginaw Furniture case,“ the Board changed 
its view in favor of contractual stability and refused to 
find a ‘‘schism’’ despite majority disaffiliation action at 
a formal meeting of the bargaining agent because the 
Board felt that there would be an unwarranted circum- 
vention of contractual obligations if elections were directed 
during a contract term merely because of a dissident 
group’s dissatisfaction with the bargaining agent or because 


of a successful raid by a rival union. of 


Since the Saginaw decision in 1952, the Board has con- 
sistently held that, so long as the union party was not 
defunct, current contracts bar elections in all schism cases 
except where there was a Lawrence Leather fact sitnation. 
In the latter type of case, the Board has consistently fonnd 
the contract no bar solely because of the identity of the 
incumbent union and the ‘‘reasons’’ for the purported 
disaffiliation.*> Indeed, these are the only facts which 
distinguish a Lawrence Leather case from a Saginaw type 
of case in which the Board adheres to its contract-bar 


rules. The Board so recognized in Lawrence Leather 


14 Saginaw Furniture Shops, Inc., 97 NLRB 1488 (decided February, 1952). 


15 Cases since 1952 in which ‘‘schism’’ was found because of a basic 
‘‘intra-mion’’ split in the CIO Textile Workers include: Wade Manufactur- 
ing Company, 100 NLRB 1135; Bellman Brook Bleachery Co., 101 NLEB 
297; Erwin Mills, Inc., 101 NLRB 316; Bryant Finishing Co., Inc., 101 NLRB 
422. Cases since 1952 in which contract was deemed no bar because it was 
not being administered, i.e. defunctness, include: American Factors, Lid., 
104 NLRB 199; John Deere Plow Works, 115 NLRB. 923. 

However, cases in which the Board declined to find schism and upheld the 
contract, include situations where the Board rejected the schism contention 
because of the absence of a ‘‘basic intra-union split’? (American Cyanamid 
Company, 98 NLRB 9), and because of defects in formalities which would not 
have been required if the incumbent union had been identified as being 
affiliated with an expelled parent (Bendix Products Division, 98 NLRB 1180; 
Sylvania Electric Products, Inc., 100 NLRB 357; Dennis-Mitchell Industries, 
101 NLRB 846; Barton Distilling Co., 106 NLRB 361; The Budd Co., 
107 NLEB 116; Pepst-Cola Bottling Corporation, 107 NLRB 990; The Linde 
Air Products Co., 107 NLRB 1148; The Weatherhead Co., 108 NLRB 717; 
Aleo Manufacturing, 109 NLRB 1297; North American Aviation, Inc., 112 
NLEB 1377; The Roberts Brass Mfg. Co., 114 NLRB 49; Standard Conveyor 
Company, 114 NLRB 1447). 
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itself and in the International Harvester case, supra. More- 
over, in numerous cases where the identity of the incum- 
bent union, i.e., its affiliation, was not a factor, the Board 
held the sentence to constitute a bar merely because the 
incumbent union was not defunct and was still recognized 
by the employer, without regard to the extent of actual 
bargaining disruption or other seemingly relevant facts 
of record concerning internal schism within the bargaining 
agent." In sum, this has meant that identical schism facts 
lead to disdatate results, solely because of the identity 
of the parties before the Board. Where the local bargain- 
ing agent suffering a schism was a local union affiliated 
with a parent ‘‘International’’ union which had been ex- 
pelled from one of the great labor federations and the fact 
of the expulsion was somehow ‘‘related’’ to the local 
secession move, no current contract would operate as a 
bar. However, where otherwise identical ‘‘schism’’ events 
occurred within a local affiliated with a parent body in 
which there was no ‘“‘basic intra-union dispute’’—ino 
Lawrence Leather fact situation—such a secession seucn 
did not remove the contract as a bar. 








The foregoing rules were applied in the Nabisco decisions 
challenged here. For example, in the Pittsburgh, Pennsyl- 
vania, ‘‘short form’’ Decision and Direction of Election, 
issued July 16, 1958 (Case No. 6-RC-2096) the Board a 
these schism facts : 


‘‘After expulsion of BW from the AFL-CIO, Lopall 
12, BW held two executive board meetings at which 
motions were made to call a general membership meet- 
ing to discuss disaffiliation from BW. The motions 
were defeated. Thereupon, seven dissident board mem- 
bers prepared notices for a general membership meet- 
ing of Local 12, BW on March 8 for a vote on the 
question of disaffiliation from BW and affiliation las 
the Petitioner. The notices were posted and distributed 


16 Central Rufina, 105 NLRB 591; 4. O. Smith Corporation, 107 NLRB 
1415; Muskin Manufacturing Co., Ine., 114 NLRB 1307; Cyclone Sales, Ine., 
115 NLRB 431. | 
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at the various plants where members were employed, 
and were published in the Pittsburgh newspapers. The 
meeting, attended by at least 425 of the approximately 
3,900 members, an attendance which was greater than 
usual for such meetings, resulted in a standing vote 
unanimously in favor of disaffiliation. It thus appears 
that although unauthorized by the executive board of 
Local 12, BW, the meeting was widely publicized and 
relatively well-attended, and that the reason for the 
disaffiliation vote was related to BW’s expulsion. For 
these reasons, we find that a schism exists in Local 12, 
BW removing the contract as a bar to the instant 
petition. General Electric Company, 118 NLRB 637 
[a Lawrence Leather case].’? Footnote 3, Case No. 
6-RC-2096. 


Obviously, the defects in procedural prerequisites are 
so glaring that not even the Board’s version of the Pitts- 
burgh facts satisfies the pre-1952 criteria for the ‘‘schism”’ 
exception to contract bar rules. Moreover, the Board has 
always held that there is no ‘‘schism’’ for contract-bar 
purposes where the disaffiliation action is the result of 


a rival ‘‘raid.’7 Thus, not only unnecessary are the 
‘formalities’? of requiring that the alleged disaffiliation 
action be taken at a meeting of the bargaining agent itself, 
but a mere organizational meeting of the rival is sufficient 
if, but only if, the incumbent bargaining agent has been 
expelled from the AFL-CIO! In another case involving 
BCW, Purity Baking Co., 13-RC-5828, 121 NLRB No. 17, 
the Board found schism where there had been no pur- 
ported disaffiliation meeting of any kind, but only petitions 
signed by ABC proponents (see J.A. 43-50). In none of 
the Nabisco cases, did the Board find appellant or its con- 
stituent local to be defunct or incapable of administering 
the current agreement. 


17 West Steel Casting Company, 98 NLRB 153; Phoeniz Manufacturing 
Company, 98 NLRB 803; Hardy Manufacturing Company, 98 NLRB 811; 
Continental Southern Lines, Inc., 99 NLRB 247; Sylvania Electric Products, 
Inc., 100 NLRB 357; Mission Appliance Corp., 104 NLRB 577; Lewin-Mathes 
Company, 105 NLRB 911; and Dick Brothers, Inc., 107 NLRB 1054. 
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In fact, the Board made no schism finding at all with 
respect to appellant, the contractual bargaining agent. 
The Board’s schism finding is limited in each case to 
appellant’s constituent locals which more than five years 
ago abandoned by formal action their prior status as 
bargaining representative at each plant and none of which 
has engaged in any negotiations with Nabisco since 1953. 
Hence, the Board found schism within a local union which 
has not been the Nabisco employees’ bargaining agent for 
more than five years. In so finding, it relied on the fact 
that the purported schism action was related to the affilia- 
tion of appellant and its constituent locals with another 
organization, BOW, which in turn, had been expelled from 
still another organization, AFL-CIO! Not only is the 
reasoning tortuous, but the Board has never attempted to 
show how the reasons for an attempted disaffiliation—-or 
how a bargaining agent’s affiliation with an expelled parent 
body—create a ‘‘question of representation’? within the 
meaning of Section 9(c) of the Act, while otherwise iden- 
tical secession activity within a bargaining agent affiliated 
with an AFL-CIO union does not raise a “question | of 
representation’? within the meaning of the Act. Apart 
from the fact that the Lawrence Leather rule, as applied 
in the Nabisco cases, is completely without statutory 
foundation and not related to the Act’s twin objectives) of 
industrial stability and employee freedom-of-choice, it) is 
a rule which violates the due process clause of the Fifth 
Amendment and runs counter to an express command ' of 
the Statute. ! 
2. Section 9(c)(2) and its legislative history | 

Section 9(c) (2) of the Act provides: | 


‘‘In determining whether or not a question of repre- 
sentation affecting commerce exists, the same regula- 
tions and rules of decision shall apply irrespective of 
the identity of the persons filing the petition or the 
kind of relief sought . 
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The purpose of Section 9(c) (2) was to require the Board 
to apply in representation proceedings the same rules of 
decision and otherwise to accord the same treatment to 
independent labor organizations as to unions affiliated with 
federations like the AFL-CIO. The legislative history of 
Section 9(c) (2) is extensive and unequivocal on this point.*® 


Debate on the floor of both Houses of Congress on the 
Taft-Hartley Bill also shows that Section 9(¢)(2) was 
designed to protect independent, unaffiliated labor unions 
from discrimination by a labor board inclined to prefer 
unions affiliated with the two leading labor federations, the 
American Federation of Labor or the Congress of Indus- 
trial Organizations, now merged into one giant labor organ- 
ization known as ‘‘AFL-CIO.’’ Thus, Representative 
Hartley, for whom the final bill was named in part, told 
the House that: 


‘‘This bill also protects the existence of labor organ- 
izations which are not affiliated with one of the Na- 


tional Federations.’’ 93 Cong. Rec. 3533, April 15, 
1947. 


18 The Senate and House Bills contained language substantially like that 
of Section 9(c) (2) as finally enacted. See H. R. 3020, Section 9(f) (4), and 
Senate Bill 1126, Section 9(c)(2) (80th Cong., 1st Sess.). Later, House 
Conference Report 510 on H. R. 3020, June 6, 1947, explained, at page 48, 
that ‘‘the Conference Agreement contains a provision having the same force 
and effect’’ as the provisions in the original versions ‘‘requiring the Board 
to treat independent unions in the same manner in which it treats unions 
which are affiliated with or constitute units of labor organizations, national 
or international in scope ...’’ See id, page 40. Also, see Senator Taft’s 
explanation, 93 Cong. Rec. 6601, June 5, 1947. In accord is House Report 
No. 245, on H. BR. 3020 (80th Cong., Ist Sess.), April 11, 1947, which state 
the objectives of the original House Bill: 


‘‘Tt protects the existence of labor organizations which are not 
affliated with one of the national federations.’? Page 5. [Emphasis 
supplied] Also, pp. 7, 38. 


Similarly, Senate Report No. 105 on S. 1126, April 17, 1957, explained the 
Senate Bill’s purpose as being ‘‘that independent and affiliated unions be 
accorded similar treatment ...’’ P. 25. 
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Senator Taft, co-sponsor of the joint measure, spelled out 
the Committee thinking for the Senators as follows: 


‘The bill provides that it must give independent 
unions, under those circumstances [in which a union 
has had the opportunity to purge itself of the effects 
of a Section 8(2) violation by which an employer 
played favorites] the same treatment that would be 
given a union affiliated with the AFL or CIO. .'.”’ 
93 Cong. Rec. 3954, April 23, 1947. 





Senator Ball amplified the majority view as follows: 


‘*It requires that independent unions and unions 
affiliated with national and international organizations 
must be treated in the same way by the NLRB, which 
now is so biased in favor of the two great federations, 
that it has one rule for unions belonging to those 
federations and a completely different ‘and much 
harsher rule for dealing with independent unions. a 
93 Cong. Rec. 5147, May 12, 1947. 





Opponents of the Taft-Hartley Bill took the position that 


Section 9(c)(2) was a sleeper designed to protect and 
encourage company-dominated unions.” On the Senate 
floor, Senator Ball answered Senator Murray’s attack 
against Section 9(c) (2) as a device for allowing ‘‘company’’ 
unions to go on the ballot. Ball said: | 





‘<All the bill provides is that, in considering charges 
of company domination, the N. LEB. shall treat inde- 
pendent unions and affiliated unions in exactly the 
same way. I cannot see that that requires them to 
put a company-dominated union on the ballot. It merely 
says they shall treat AFL unions and so-called inde- 
pendent unions in exactly the same way... .’’ 93 
Cong. Ree. 4150, April 25, 1947. | 


19 See Senate Minority Report No. 105 on S. 1126, 80th Cong., lst Seéss., 
April 17, 1947, at pp. 5 and 35-36; also, House Minority Report No. 245) on 
H. B. 3020, 80th Cong., Ist Sess. 1947, at pp. 89, 91-92. Speeches | by 
Taft-Hartley opponents (expressing fears that equal treatment of ‘‘inde- 
pendents’’ would give rise to company unionism) appear in the Congressional 
Record at 93 Cong. Rec. 6545, 3427, 4499, 4411, 5105, 5137 and 6663. ! 
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Although partisans and opponents of the Taft-Hartley 
Bill disagreed as to whether or not the Board had been 
discriminating against truly ‘‘independent’’ unions which 
had no taint of employer domination and as to whether 
or not the ‘‘equal treatment’’ requirement of 9(c) (2) 
would give some encouragement and protection to so-called 
company unions, both sides were in agreement as to what 
the subsection meant. The simple and general ‘‘due 
process’’ language of Section 9(c) (2)—that representation 
case rules shall be the same regardless of ‘‘identity’’—was 
a Congressional command that the same rules of decision 
apply to independent, unaffiliated unions and AFL-CIO 
affiliates alike. This provision, therefore, prohibits the 
Board from relying on the identity of a party to a repre- 
sentation proceeding and from applying different rules 
and reaching different results depending upon petitioner’s 
affiliation or lack of affiliation with the AFL-CIO. 


3. The violation of Section 9(c)(2) 

and the denial of due process 

Plainly, the Board has felt little or no duty to dispense 
even-handed justice because, where it has applied the 
Lawrence Leather rule, invariably the victim has been 
a union which had been subjected to adverse publicity, and 
the beneficiary of the discriminatory rule was in favor 
with the politically powerful labor federation which had 
expelled either the victim of the schism or its parent. 
Obviously, the Board cannot discriminate against a union 
because of the Board members’ private opinions as to the 
character of the union. It is equally clear, both in the 
unambiguous statutory language of Section 9(c) (2) itself 
and in its extensive legislative history, that the Board 
cannot validly contend that the existence of a question 
concerning representation depends upon expulsion of the 
incumbent by the AFL-CIO. Such a contention not only 
constitutes an unlawful delegation of authority to the AF'L- 
CIO, but also is a forbidden reliance upon ‘‘identity.’’ 
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Assuming, arguendo, that the Board might properly find 
a question concerning representation in schism circum- 
stances in which the incumbent contracting union could be 
deemed defunct or where internal dissension otherwise 
rendered the contract incapable of administration, it neyer- 
theless cannot lawfully so find because of the motives of 
the dissenting group, however laudable it may feel the 
motives are. The Board cannot make existence of a ques- 
tion concerning representation hinge upon the fact that 
the incumbent union is an affiliate of a parent expelled 
from the AFL-CIO. It is simply barred by statute from 
considering ‘‘identity,’’ particularly with respect to affilia- 
tion or lack of affiliation with the AFL-CIO. Identity, ice., 
affiliation, is not a factor relevant to a valid determination 
of whether or not a question of representation exists be- 
cause both the Act and the Fifth Amendment of the United 
States Constitution provide for equal protection of the rs 





B. The Board’s Unit Finding Was Arbitrary and Capricious, 
Violated Section 9(c)(2) of the Act, and Constituted a 
Denial of Due Process 


Furthermore, this case presents another ‘itunes of 
discriminatory application of the Board’s rules of decision. 
The Board found that the historical multiplant bargaining 
unit, intended and agreed upon by the parties, does not 
exist despite the fact that there was no evidence to ithe 
contrary before the Board. Moreover, the Board’s finding 
—that each individual Nabisco plant is a separate, appro- 
priate unit—is totally inconsistent with its own i ie 
rules. 


As recently as May 28, 1958, in General Motors Cobp. 7 
120 NLRB No. 162, e¢ al., 42 LRRM 1143 (J.A. 27- 39), 
the Board refused to order craft severance elections) in 
single-plant units where the bargaining history and con- 
tract terms showed far greater ambiguity than in the 
Nabisco eases with respect to the multiplant scope of the 
unit. The Board expressly found the single-plant units 
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inappropriate in the General Motors cases only because 
it concluded that companywide multiplant bargaining had 
extinguished the single-plant units as separate bargaining 
entities.*° But for the multiplant bargaining history and 
agreements, the Board indicated that the single-plant units 
would have been appropriate: 


‘‘ Accordingly we find, on the entire record, that in 
consequence of this long history of collective bargaining 
and the exclusive recognition accorded the UAW by 
GM on a multi-plant unit basis, there has come into 
existence and there now exists a single company-wide 
bargaining unit embracing all those plants of the 
company in which the UAW has been recognized in 
the past as the exclusive representative, and which are 
covered by the existing national agreement. The Board 
has long held that requests for severance elections 
must be coextensive with the existing bargaining unit 
from which a union seeks to detach specified categories 
of workmen. Accordingly, as each of the Petitioners 
in these GM cases requests elections in units limited 
to a single plant covered by the national agreement, 
the units sought are too narrow in scope and, there- 
fore, inappropriate for purposes of collective bargain- 
ing.’? (120 NLRB No. 162; 42 LRRM 1148; J.A. 36-7). 


In the Nabisco cases, the Board recited no facts upon 
which to base its finding that neither the bargaining history 
nor the multiplant contract demonstrated that the con- 
tracting parties mutually intended to create a single, over- 
all unit. Indeed, the Board could recite no such facts: 
the only relevant fact cited by the Board was to the con- 
trary—that the employer has negotiated multiplant master 
agreements since 1954 with the appellant as the exclusive 
representative of Nabisco employees in the 17 plants. More- 
over, as the transcript in Nabisco Case Nos. 4-RC-3559, 


20In General Motors the latest contract had expired. The only issue was 
whether the appropriate unit was multiplant or single-plant in scope. As the 
Board found that the single-plant units had been extinguished, it dismissed 
the petitions because the petitions sought craft units limited to a single 
plant only. 





29 





3560 shows at p. 176 (see also J.A. 5, 52, 61), delegates from 
the constituent locals of the National Biscuit Division 
unanimously authorized appellant in 1953 to ‘*. . . demand 
a master contract from National Biscuit Company covering 
all local unions in the group in one collective bargaining 
unit.”? Thereafter the appellant’s constituent locals |im- 
plemented this clear and unequivocal decision to merge the 
plant units into a single unit exclusively represented by 

appellant. This merger of units was accomplished by exe- 
* eution of resolutions relinquishing full bargaining authority 
to appellant and by appellant’s execution of successive 
national agreements, as shown by the proceedings before 
the Board in the Nabisco cases made a part of the record 
in this case. 





By contrast, the Board found appropriate a multiplant 
unit in General Motors despite certain factors—absent in 
Nabisco—inconsistent with an unambiguous intention to 
merge the separte plant entities at GM. Thus, the GM- 
UAW national contract provided for separate supplemental 
negotiations and signed supplemental agreements negoti- 
ated between each shop committee in each single plant 
and management at that plant’s location. (J.A. 34) 
42 LRRM 1144. In addition, agreements reached through 
national GM-UAW negotiations in Detroit must be ratified 
by a majority of employees voting separately by local 
union at each plant, with still separate ratification’ for 
each skilled group at each plant. (J.A. 34) 43 LRRM 
1144. 


Nabisco negotiations, however, were conducted again: 
sively by appellant National Biscuit Division for all con- 
ditions of employment including those peculiar to each 
plant. Since 1941, there have been virtually no local 
negotiations between Nabisco plant managers and local 
shop committees. Since 1954, there have been no locally 
negotiated supplemental agreements. Nor was there any 
ratification of the Nabisco agreement by employees of each 
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plant or skill. There was no such ratification because the 
sixteen locals had ceded all their autonomy to appellant 
for collective bargaining purposes and, unlike the UAW 
locals, the locals here could not reject the agreement nego- 
tiated by appellant. 


In other respects, negotiations and the bargaining history 
in the Nabisco and General Motors cases were substantially 
identical: for a number of years the plaintiff and Nabisco 
have engaged in single, common, centralized bargaining 
negotiations for all plants where the employees had chosen 
the union as their bargaining agent; from these negotia- 
tions emerged successive single contracts nation-wide and 
company-wide in scope, and fixing conditions of employment 
for employees in all these plants. J.A. 51-62; 42 LRRM 
at 1144. The Board concluded in General Motors with a 
statement of the settled and long-standing Board policy that 
multiplant bargaining obliterates previously existing units 
and merges them into a single unit notwithstanding local 
negotiations on local issues: 


‘‘Of particular significance in this case is the manner 
in which the bargaining demands pertaining to the 
overall unit are formulated and the manner in which 
they are pressed. The desires and the needs of the 
various employees are considered on the basis of em- 
ployee classification, plant product, fabrication fune- 
tion, and other criteria which bear no relationship to 
any single plant unit concept, and which cut across and 
completely disregard the original unit certifications. 
The Board has frequently held that bargaining of this 
type, which obliterates the previously existing units 
based on Board certifications, is a permissible avenue 
for the course of labor-management relations, and that 
local agreements for strictly local problems are not 
inconsistent with the existence of multiplant units.’’ 
J.A. 36; 120 NLRB No. 162; 42 LRRM at p. 1144. 


It seems plain that the Board’s only reason for issuing 
its pro forma Nabisco orders without opinion was the utter 
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impossibility of reconciling the Nabisco cases with the 
GM case issued a mere 30 days earlier. | 


On the other hand, in Retail Associates, Inc., 120 NLRB 
No. 66A, 42 LRRM 1119, issued May 27, 1958, the Board 
insisted upon preserving a multiple unit and even refused 
to permit a union bargaining agent to withdraw voluntar- 
ily from multi-employer bargaining in favor of single-plant 
negotiations. When the Retail Clerks Union brought that 
ease to the court below (Local 128, Retail Clerks Interna- 
tional, et al. v. Leedom, et al., U.S. D.C. D.C., C.A. No. 
966-58, 42 LRRM 2031, 2032), Judge Curran, on April 29, 
1958, enjoined the Board from conducting an election on 
the following grounds: | 





| 
‘*. .. (I)t appears that it has been settled policy) of 
the National Labor Relations Board to permit the em- 
ployer at appropriate times to withdraw for any reason 
whatever from multi-employer bargaining and engage 

in collective bargaining on an individual basis . |. 
Despite the Board’s consistent policy . . . it appears 
that in the instant case the Board has not accorded 


the same right of withdrawal to plaintiff unions.’’ | 


Obviously, the Board arbitrarily and capriciously applied 
different rules in the Nabisco cases from those applied) in 
the Retail Clerks and General Motors cases, solely because 
of appellant’s identity. The Board has decided, in effect, 
that bargaining agents affiliated with the expelled BCW 
International Union are subject to different rules from 
those applicable to other labor organizations. Here, the 
Board’s attempt to obliterate a contractually created multi- 
plant unit within a month after its General Motors and 
Retail Clerks decisions is unmistakably disparate treatment 
based on the plaintiff’s identity in direct violation of the 
statutory command in Section 9(c)(2) of the Labor Man- 
agement Relations Act: | 





‘*In determining whether or not a question of repre- 
sentation affecting commerce exists, the same regula- 
tions and rules apply irrespective of the identity |of 
the persons filing the petition or the kind of relief 
sought... ”’ | 
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Clearly, the ‘‘now you have it, now you don’t’”’ capri- 
ciousness of the Board in the General Motors, Nabisco, and 
Retail Associates cases cannot be deemed to constitute ap- 
plication of the same rules and regulations to all comers 
regardless of identity, as required by Section 9(¢)(2), nor 
does it satisfy the elementary principles of due process un- 
der the Fifth Amendment to the United States Constitu- 
tion. 


In its zeal to destroy appellant’s multiplant contract 
with Nabisco and to direct new elections to the advantage 
of the AFL-CIO ABC groups, the Board engaged in at 
least two extraordinary departures from its existing rules 
of decision—rules which it had publicly announced it would 
continue to adhere to during the indefinite future.”* 


First, as noted above, the Board concluded that dis- 
affection within some of appellant’s constituent unions 
would suffice despite the absence of a genuine schism 
throughout appellant itself as the established bargaining 
agent. Previously, where there was an existing contract 
in effect, the Board had always required at least a schism 
within the existing bargaining agent as opposed to mere 
portions or divisions of that agent. Never before had the 
Lawrence Leather rule been carried so far in an attempt 
to favor AFL-CIO affiliated unions. But, in the Nabisco 
cases the Board in effect said to appellant, ‘‘so long as there 
is some rumbling in some portion of your ranks, however 
we define that portion, we will find a schism, without regard 
to the overall loyalty of your membership.”’ 


21 The Board has announced that it is reconsidering its ‘‘schism’’ doctrine, 
but meanwhile will apply existing rules until new rules are announced. See 
‘*Notice and Invitation,’’ captioned Hershey Chocolate Corporation, Case 
No. 4-RM-265, March 28, 1958, attached to the complaint below as Exhibit 
6. (J.-A. 40-42). Pursuant to that ‘‘Notice,’’? Bakery and Confectionery 
Workers’ International Union of America and numerous other unions and 
employers participated in oral arguments before the Board and submitted 
briefs on the policy questions, raised by the Board itself on its ‘‘Notice.’’ 
The Board has not yet resolved these policy questions, but continues to decide 
the numerous schism cases before it, nearly all of which involve BCW or 
its affiliates. 
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Paralleling and even surpassing this departure from its 
rules of decision, was the Board’s unprecedented treatment 
of the schism question in relation to the bargaining unit. 
In the presence of an existing bargaining unit defined 
by a current contract between labor and management it 
seems axiomatic that the Board should not even consider 
the possibility of new elections without finding a schism 
throughout the existing unit. In the past, this has been 
Board practice. If it were not so, the Board would be 
free to find a ‘‘schism’’ on the basis of any arbitrary 
grouping of employees constituting only a fragment of an 
existing unit under a current contract, and then constitute 
that group as a new unit for election purposes. It could 
destroy any union by this piecemeal capricious method. 
That that is its intent in the case of appellant seems clear: : 
for here the Board at the outset of its decisions found the 
existence of a ‘‘schism’’, not within the existing seventeen- 
plant unit, but rather within individual plants which had 
no separate unit status under the current contract. Thus, 
the Board a priori decreed the appropriateness of new 
units for the purpose of finding a schism which would 
enable it to abrogate appellant’s existing contract and there- 
after direct new elections within those units. This in- 
verted procedure was incredible. In logic and legality, 
the Board ought to have found whether or not a schism 
existed throughout the existing unit before directing that 
new elections should be held. Only after that had been 
done, would it have been proper to consider the appro- 
priateness of other lesser units for purposes of the directed 
elections. The ‘‘boot straps’? reasoning indulged in by 
the Board is not only a blatant departure from its past 
rules of decision; it defies any classification short of sheer 
arbitrariness. 








These departures from existing rules of decision at a time 
when the Board had announced that it would continue to 
adhere to them are part and parcel of the discrimination 
practiced by the Board under its Lawrence Leather doe- 
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trine. They are precisely the sort of discriminatory actions 
condemned by Section 9(c)(2) of the Act; they were spe- 
cifically fashioned to hit at BCW and appellant as one of 
BCW’s affiliates. Moreover, it is now well established that 
an agency of the United States cannot violate its own rules 
on an ad hominem or ad hoc basis, even where those rules 
are entirely discretionary. Cf. United States ex, rel. 
Accardi v. Shaughnessy, 347 U.S. 260 (1954), and Service 
v. Dulles, 354 U.S. 363 (1957). 


C. In Any Event, Conducting an Election Was Inherently 
Unfair Under the Circumstances of This Case 


As noted in the statement of fact, supra, the ABC pe- 
titioners for elections in separate plant units at Buffalo, 
New York; Philadelphia and York, Pennsylvania; Atlanta, 
Georgia; and Cambridge, Massachusetts, had seized and 
taken as their own the treasuries, assets, records, and offices 
of the existing locals affiliated with the International Union. 
In these circumstances, the Board could not fulfill its func- 
tion and duty in election proceedings ‘‘. . . to provide a 


laboratory in which an experiment may be conducted, under 
conditions as nearly ideal as possible, to determine the 
uninhibited desires of the employees.’? The Matter of 
General Shoe Corporation, 77 NLRB 124, 127; Kearney & 
Trecker Corp. v. National Labor Relations Board, 210 F. 
2d 852, 857. 


D. The NLRB Exceeded Its Statutory Authority by Directing 
an Election During the Term of a Valid Subsisting 
Agreement 

Although neither the Act as amended nor its predecessor, 
the Wagner Act, specified the circumstances under which 
the Board may find that there is a question of representa- 
tion, the Board recognized early in its history that its 
discretion in this area, however broad, has statutory limita- 
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tions. Thus, the Board ruled in 1938 that no representa- 
tion question is raised upon the filing of an election petition 
during the term of a collective bargaining agreement; of 
bagoatcrtees length where such agreement does not defeat 
. the policies and purposes of the Act.’’? (Superior 
Ene Products Co., 6 NLRB 19, 22). This rule, which 
has become known as the ‘‘contract bar’’ rule is not a dis- 
eretionary policy of the Board; it is a policy of the Act 
as if it were ‘‘written into the Statute’? im haec verba. 
(Fay v. Douds, 172 F. 2d 720, 724 (CA 2) (1949), L. Hand, 
C.J. 22 As the Supreme Court stated in 1939: | 


.. The legislative history of the [Wagner] Act goes 
i to indicate that the purpose of the Statute was to 
compel employers to bargain collectively with their 
employees to the end that employment contracts bind- 
ing on both parties should be made.”” NLRB v. Sands 
Manufacturing Company, 306 U.S. 332, 342; Cf., H, J. 
Heinz Co. v. NDRB, 311 US. 5138 (1940). 





To be sure, the Board has made exceptions to the 
‘¢‘contract-bar’’ rule. In circumstances where the provi- 
sions of the contract itself or the circumstances of its 
execution frustrate ths express provisions or objectives of 
the Act, or where the contracting union is defunct, the 
Board in effect concludes that there is no enforceable agree- 
ment to act as a bar to representation proceedings. Such 
exceptions are not challenged here. See Container Cor- 
poration of America, 61 NLRB 823, 16 LRRM 112, 113 
(1945), a lead case in which the Board announced reason- 
able criteria under which it would make exceptions, to 
the contract-bar principle in order to effectuate the policies 
of the Act. | 


The Supreme Court, however, warned the Board) in 
1938 that it had no express authority to set aside labor 


22 Accord: Iob v. Los Angeles Brewing Co., 183 F. 2d 398, 404 (OA 9) 
(1950), citing with approval Fay v. Douds, supra. Cf., NLEB v. Grace|Co., 
184 F. 2d 126, 129 (CA 8) (1950); NLEB v. Efco MY9, Ine., 227 F, 2d 
675, cert. den. 350 U.S. 1007 (CA 1) (1953); NZEB v. Geraldine Novelty 
Co., 173 F. 2d 14, 16 (CA 2) (1949). | 
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contracts arbitrarily, even in an adversary proceeding 
involving a contract made by a union unlawfully assisted 
by the employer: 


‘‘Further, the Act gives no express authority to 
Wes fue _ the Board to invalidate contracts with independent 
4 labor organizations. That authority, if it exists, must 
rest upon the provisions of Sec. 10(c). That Section 
i authorizes the Board, when it has found the employer 
ae guilty of unfair labor practices, to require him to de- 
“(4 __ sist from such practices ‘and to take such affirmative 
; action, including reinstatement of employees with or 
yeaa back pay, as will effectuate the policies of the 

Act. 

‘Here there is no basis for a finding that the con- 
tracts were a consequence of the unfair labor practices 
found ... or that these contracts in themselves thwart 
any policy of the Act.... The Act contemplates the 
making of contracts with labor organizations. That is 
the manifest objective in providing for collective bar- 
gaining .... Moreover the fundamental purpose of 
the Act is to protect interstate and foreign commerce 
from interruptions and obstructions covered by indus- 
trial strife. This purpose appears to be served by 
these contracts in an important degree. Represent- 
ing such a large percentage of the employees of the 
companies, and precluding strikes and providing for 
arbitration of disputes, these agreements are highly 
protective to interstate and foreign commerce. They 
contain no terms which can be said to ‘affect commerce’ 
in the sense of the Act so as to justify their abrogation 
by the Board ....’’ Consolidated Edison Company v. 
N.L.R.B., 305 U.S. 197, 235-237. (1938). [Emphasis 
supplied. ] 


But, where an employer sought to assert the binding 
character of individual employment contracts with em- 
ployees as a defense to his refusal to bargain with a 
certified agent, the Supreme Court concluded as follows: 


. The very purpose of providing by statute for 
e collective agreement is to supersede the terms of 
separate agreements of employees with terms which 
reflect the ‘strength and bargaining power and serve 
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the welfare of the group .... Hence, we find that the 
contentions of the Company, that the individual con- 
tracts precluded a choice of representatives and war- 
ranted refusal to ey during their duration, were 
properly overruled . 

‘‘The Board, of course, has no power to satiate 
the validity or effect of "such contracts except as ‘to 
their effect on matters within its jurisdiction . hs 
J. I. Case Co. v. National Labor Relations Board, 321 
U.S. 332, 338-340 (1944). [Emphasis supplied.] 


Thus, in both the Sands and Consolidated Edison cases, 
supra, decided prior to the enactment of the Taft-Hartley 
amendments to the Act in 1947, the Supreme Court re- 
garded execution of binding contracts as such a funda- 
mental objective of the Act that even in adversary pro- 
ceedings under Section 10(c) the Board’s authority to 
invalidate or set aside contracts was indeed limited. This 
is particularly significant in the light of the legislative 
history of the Taft-Hartley Amendments. The 1947 amend- 
ments were passed by a Congress which felt that unidns 
were not living up to their contractual obligations in 
collective bargaining agreements. Accordingly, wholly new 
in Taft-Hartley were Section 301 and the proviso |to 
Section 8(d). Both innovations were designed to strengthen 
the binding character of collective bargaining agreements. 
The new Section 301 provided, for the first time, a federal 
forum for ‘“‘suits for violation of contracts between an 
employer and a labor organization ....’’ Coupled with 
this innovation was the express statutory obligation | of 
parties to a collective bargaining agreement to adhere 
to its terms for the life of the agreement, in the proviso 
to Section 8(d): 








‘¢ Provided, that where there is in effect a sdiléstve 
bargaining contract covering employees in an industry 
affecting commerce, the duty to bargain collectively 
shall also mean that no party to such a contract shall 
terminate or modify such contract, unless the party 
desiring such termination or modification—[serves 
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proper notices and offers to negotiate and] ... (4) con- 
tinues in full force and effect, without resorting to 
strike or lockout, all the terms and conditions of the 
existing contract for a period of sixty days after 
such notice is given or until the expiration date of such 
contract, whichever occurs later ...’’ (Section 8(d) ) 


Clearly, the purpose and effect of these amendments were 
to strengthen the binding character of collective bargaining 
agreements and to further circumscribe the Board’s discre 
tion to find the existence of a question concerning repre- 
sentation under Section 9(c). Moreover, the legislative 
history of those amendments unequivocally shows that 
the Congress which passed the Taft-Hartley Act assumed 
that the Board could not direct an election during the term 
of a collective bargaining agreement except in circum- 
stances where the contract clearly thwarted the provisions 
and objectives of the Act. The House bill originally had 
provided that the Board might order an election during the 
term of a current unexpired agreement and require the 
bargaining agent certified upon such an election to assume 
the existing agreement. Cryptically, the House Confer- 
ence Report explained that the provision had been deleted 
in the joint bill: 

“¢Since the inclusion of such a provision might give 
rise to an inference that the practice of the Board, 
with respect to conducting representation elections 
while collective bargaining contracts are in effect, 
should not be continued, it is omitted from the Con- 


ference agreement.’’ (House Conference Report No, 
510, on H.R. 3020, 80th Cong., Ist Sess., Page 50). 


Thus, ‘the Report indicated that the Board’s previous 
adherence to the contract-bar rule was to continue. Fearful 
that assumption of the existing contract might encourage 
relaxation of the contract-bar rule and the holding of more 
mid-term elections, the conferees deleted the proposed 
provision. Moreover, as the Report shows, Congress 
obviously assumed that only invalid contracts could be 
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excepted from the contract-bar rule. Approval of that rae 
was expressly stated in the Senate Report also: 


‘‘Neither of these amendments [to Section 9(c)] 
affects the present Board rules of decision with respect 
to dismissal of petitions by reason of . . . an out- 
standing collective agreement as a bar to an election.?? 
Sen. Rept. No. 105 on S. 1126, p. 25, 81st Cong., 1st Sess. 





As NLRB Chairman Boyd Leedom stated in a recent pub- 
lic address (reported in Volume 149 Daily Labor Report, 
page E-3, 7-31-58, published by the Bureau of National 
Affairs, Inc.) : 


‘Tt seems clear that the contract bar doctrine has 
received legislative sanction as well as court approval.’’ 





Since the enactment of the Taft-Hartley amendments, 
the Supreme Court has reiterated the views it expressed / 
in the Consolidated Edison and Sands cases, supra. In | ard: Cn, 
National Labor Relations Board v. Rockaway News Supply FC-+ ™ 
Company, 345 U.S. 71 (1953), the Supreme Court, again Ceeadins 


in an unfair labor practice case, reversed a Board ruling { hr Ls 
that an invalid contract provision (concerning union secur- 

ity) was a sufficient basis for the Board to invalidate the 
entire agreement (Id., at 79): ! 


‘<The total obliteration of this contract is not in 
obedience to any command of the statute. It is con- 
trary to common-law contract doctrine. It rests upon 
no decision of this or any other controlling judicial 
authority. We see no sound public policy served by it 
Realistically, if the formal contract be stricken, the 
enterprise must go on—labor continues to do its work 
and is worthy of some hire. The relationship must 
be governed by some contractual terms. There is no 
reason apparent why terms should be implied by some 
outside authority to take the place of legal terms 
collectively bargained. The employment contract 
should not be taken out of the hands of the parties 
themselves merely because they have misunderstood 
the legal limits of their bargain, where the excess may 
be severed and separately condemned as it can here.”’ 
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And recently in Local 1976, United Brotherhood of 
Carpenters and Joiners of America, AFL v. National La- 
bor Relations Board, 357 U.S. 93, 107-8 (June 16, 1958), 
the Supreme Court again made it clear that the Board’s 
authority to police labor contracts is narrow: 


‘‘There is no oceasion to consider the invalidity of 
hot cargo provisions as such. The sole concern of 
the Board in the present cases was whether the con- 
tractual provision could be used by the unions as a 
defense to a charge of inducing employees to strike 
or refuse to handle goods for objectives proscribed 
by See. 8(b)(4)(A). As we have said, it cannot be 
so used. But the Board has no general commission tq 
police collective bargaming agreements and strike down 
contractual provisions in which there 1s no element of 
an unfair labor practice.’? (Emphasis supplied). 


As the Supreme Court said in the Consolidated Edison 
case, supra, the Board’s authority to invalidate contracts, 
‘<if it exists,’’ rests upon the provisions of the unfair labor 
practice sections of the Act. But in a representation case, 
such as the instant Nabisco cases, which does not have 
the characteristics of an unfair labor practice case, the 
Act does not contemplate Board decisions which will have 
the effect of changing employees’ rights under contracts 
or abrogating cojitracts. Moreover, in these Nabisco 
decisions, the Board has not said a single word about the 
validity of the contract itself; nor has it found the contract 
inconsistent with the objectives or policies of the Act. 
Indeed, the Board could not find the current unexpired 
agreement invalid, because it is plainly a lawful agreement 
of the sort contemplated by the Act. Yet, its decisions in 
the Nabisco case have precisely that effect, as shown more 
fully in Part IV of this brief, infra. 


Such obliteration of the Nabisco contract by the Board 
constitutes destruction of appellant’s validly acquired 
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contract rights and the taking of its property without due 
process, within the meaning of the Fifth Amendment of 
the United States Constitution. Osborn v. Nicholson, 13 
Wall. 654, 662 (1872) ; Perry v. United States, 294 U.S. 330, 
373 (1935); John McShain, Inc. v. District of Columbia, 
92 U.S. App. D.C. 358, 360, 205 F. 2d 882, 884 (1953), cert. 
den. 346 U.S. 900. ! 


Ill. THE COURT BELOW HAD JURISDICTION TO REVIEW THE 
ILLEGAL CONDUCT OF APPELLEES 
In the previous section, we have shown the nature and 
degree of appellee’s departure from the requirements jof 
the Act and of due process. Their decisions in the Nabisco 
eases so far exceeded their lawful authority as to render 
those decisions in effect purely private acts of the appellees. 
The instant case precisely meets the jurisdictional test laid 
down in Inland Empire District Council v. Millis, 325 USS. 
697, 700 (1945). ! 





The violations shown here are as clear as that presented a 


in Leedom v. Kyne, 101 U.S. App. D.C. 398, 249 F. 2d 490, 
cert. granted 355 U.S. 922. There this Court affirmed 
summary judgment against the Board members because 
they had included in the same bargaining unit both non- 
professional and professional employees over the objec- 
tions of the latter group. Section 9(b) explicitly forbids 
including such employees within the same unit against 
their wishes. Section 9(c)(2) is equally explicit in con- 
demning the kind of discrimination shown here. Very 
recently the court below (per Curran, J.), in another 
case arising under Section 9 of the Act, affirmed its juris- 
diction and granted a preliminary injunction against the 
NLRB where it was alleged that the Board was applying 
a different rule for withdrawal of employers from a multi- 
plant bargaining unit than for labor organizations seeking 
such withdrawal. Local 128, Retail Clerks, etc. v. Leedom, 
et al., U.S.D.C. D.C. Civil Action No. 966-58, memorandum 
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opinion of April 29, 1958, 42 LRRM 2031.% The Court 
concluded (42 LRRM 2033) : 


‘1, It appears that this Court has jurisdiction over 
the action inasmuch as the questions presented for 
determination are whether or not defendants exceeded 
their statutory authority under the terms of Section 
9(c) of the Labor Management Relations Act of 1947 
or have denied plaintiffs due process of law by 
arbitrary and capricious action. Leedom v. Kyne, U.S. 
App. D.C. No. 13701, Sept. 16, 1957; Farmer v. United 
Electrical Workers, 211 F. 2d 36, 93 U.S. App. D.C. 
178.’4 


In the face of similar uncontroverted allegations in this 
case, however, Judge Holtzoff dismissed the complaint. 
Indeed, he virtually refused to consider those allegations 
in deciding the jurisdictional question; he repeatedly 
balked attempts of counsel for appellant even to sum- 
marize the claim set forth in the complaint. (J.A. 224, 
227-229). Yet De Pratter v. Farmer, 98 U.S. App. D.C. 74, 

ee 


23 Conclusion of law No. 2 of the Court’s memorandum stated: 


“*2. This Court does not decide the merits of the complaint at this time, 
however, it appears that it has been the settled policy of the National 
Labor Relations Board to permit the employer, at appropriate times, to 
withdraw from multi-employer bargaining for any reason whatever, but 
that in the instant case the Board has not accorded the same right of 
withdrawal to plaintiff unions, In these circumstances, the Board’s deci- 
sion would appear to be arbitrary in excess of the Board’s statutory 
authority, and to deprive plaintiffs of due process of law under the Con- 
stitution of the United States.’? 42 LRRM 2031, 2033. 


2% In Farmer v. United Electrical Workers, cited by Judge Curran and by 
this Court in De Pratter v. Farmer, infra, this Court sustained the District 
Court’s jurisdiction to enjoin the Board from exceeding its enforcement 
authority under Section 9(h) of the Act dealing with non-Communist 
affidavits. 


% E.g., the following colloquy (J.A. 229): 


**The Court: I have examined the complaint. I really think that I have 
heard enough because you have been going into the merits. Is there any 
other legal point that you have not covered? 

Mr, Harris: All I can say to that, your Honor, is that the legal points that 
I would like to cover, which go to the question of jurisdiction, involve a con- 
sideration of the merits. 

The Court: Then I don’t think I shall do so. 

Mr. Harris: As alleged in the complaint. 

The Court: Then I shall not hear you...” 
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232 F. 2d 74, which Judge Holtzoff relied upon, clearly 
indicates that such allegations are the essence of the 
jurisdictional issue. The jurisdictional holding in that 
case was indeed based on the facts as alleged in the com- 
plaint. The Court held that complainant had made no 
showing that the Board had abused its discretion | in 
defining the appropriate unit. Here the required showing 
was made on the fact of the complaint, but Judge Holtzoff 
refused to consider it. That refusal was particularly 
significant, for in answer to the assertion by counsel for 
appellant that the Board had no right to practice dis- 
crimination in favor of unions affiliated with the AFL-CIO, 
Judge Holtzoff agreed: 





‘Tue Court: Of course you are right, but, after all, 
the Board never held that it would have two different 
rules, one for independent unions and one for AF - 
CIO unions.”’ (J.A. 228). 





Yet, the complaint alleged precisely such i 
on the part of the Board. 


It is indisputable that the court below had jurisdiction 
to determine its own jurisdiction. See, e.g., Inland Empire 
District Council v. Millis, supra; Harmon v. Brucker, 355 
U.S. 579, 581, 582 (1958). Yet, by refusing to consider the 
nature of the claim asserted by appellant, the court below 
foreclosed itself from considering that claim in any real- 
istic manner. | 


Its error went deeper, however. The failure of the 
Board to ‘‘announce’’ its discrimination (as Judge 
Holtzoff apparently would require appellant to show) 
could hardly be decisive if discrimination was in fact 
practiced. Neither was it ‘‘announced’’ in the Local 128, 
Retail Clerks case, quoted supra. Proof of the illegality 
of the Board’s action may indeed have to abide a trial, as it 
would, for example, if the complaint alleged bribery of a 
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Board member. Not all cases involving Board illegality 
are susceptible of final disposition by summary judgment, 
as was Leedom v. Kyne, supra. But the District Court’s 
jurisdiction is not confined to these cases that are so sus- 
ceptible. If that were true, the Board could immunize its 
worst abuses merely by elaborating them into a series of 
purported findings of fact, albeit not supported by a shred 
of evidence. In substance that is what was attempted here. 
To hold that such a subterfuge will defeat the court’s juris- 
diction at the threshold would make the sound rule of the 
Inland Empire case, supra, next to meaningless. 


Yet, even in the instant case, illegality clearly emerges 
from the Board’s reliance on the Lawrence Leather rule. 
For, as we have shown, that rule is discriminatory in its 
very conception and formulation. It inherently and inten- 
tionally applies different rules to labor organizations 
which have been expelled from the AFL-CIO than to those 
which have not been. The device is simple, but it is also 
drastic: normally an existing bargaining contract is a 
bar to new elections during its term. The issue here is 
not whether, in particular circumstances, employees’ dis- 
satisfaction with the incumbent bargaining agent could 
ereate such instability in the bargaining relationship that 
the contract no longer effectuates the purposes of the Act. 
The Lawrence Leather doctrine dispenses with the require- 
ment that the Board must determine in the particular 
circumstances whether or not the contract continues to 
stabilize the bargaining relationship. The doctrine waives 
the contract bar automatically if the dissatisfaction or 
schism at the local level can be deemed to be ‘‘related’’ 
to AFL-CIO expulsion of the parent international body. 
It treats as irrelevant the vital and rational criteria which 
control in other cases: compliance with procedural pre- 
requisites, the extent of the schism, and the actual dis- 
ruption it causes to existing bargaining and contract 
relations. It is a doctrine resulting in a per se rule re- 
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moving the contract as a bar upon allegations of local 
dissatisfaction purportedly related to an AFL-CIO 
expulsion. It allows any group of dissidents to set aside 
the contracts of an expelled union even though the same 
schism facts on the local level would not remove as a bar 
the contract of an AFL-CIO affiliate. 


But the Board’s action went even beyond these vices of 
the Lawrence Leather doctrine. In an utterly un- 
precedented ruling, the Board threw out the unit which 
was historically established and contractually agreed upon. 
It ignored the overwhelming evidence supporting that 
unit, and smashed the fruits of twenty years’ sustained 
effort by appellant and its constituents. This novel action 
was taken in the wake of a recent Board announcement 
that, although it is reexamining its rules of decision, in 
the meantime it will continue to adhere to those rules. 
Certainly this volte-face was arbitrary; it was further 
evidence of Board discrimination. Moreover, appellant 
alleges that the Board was arbitrary and capricious and 
that its action was part and parcel of the discrimination 
which the Board aimed at appellant as an affiliate of the 
BCW. 


These allegations sufficiently invoked the District Court’s 
jurisdiction. Even appellees do not deny that such juris- 
diction exists and will support relief from Board abuses 
of authority. In their Brief to the Supreme Court in 
Leedom v. Kyne, supra, they have recognized that ‘*. .| . 
the Court might consider that in a situation characterized 
by complete arbitrariness there would be special reasons 
for implying the availability of a review procedure not 
otherwise open.’’ (Br. for Petitioner No. 14, October term 
1958, page 34). We agree, of course, except that we think 
the area of reviewability is viewed too narrowly by 
appellees and that Inland Empire District Council v. Millis, 
supra, defines it more accurately. See also Harmon v. 
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Brucker, 355 U.S. 579, 581, 582, and Wellman v. Whittier, 

U.S. App. D.C. F. 2d , No. 14, 131, 
decided June 27, 1958. (Yet, even by the Boara’s standard, 
jurisdiction exists here, for it acted with ‘‘complete 
arbitrariness’? in the Nabisco cases, as we have shown). 
The basic requirement for such non-statutory review is 
that the complaint allege plainly, specifically and not 
frivolously, a violation of the lawful authority delegated 
to the appellees, or alternatively, a departure from the 
minimal requirements of due process, resulting in a 
judicially cognizable injury to the appellant. Thus, the 
test of reviewability was met here. The injury suffered 
by appellant and the Nabisco employees represented by 
it was ‘‘real, immediate and incaleulable.’”’ (Farmer v. 
Umited Electrical, Radio € Machine Workers, 93 U.S. App. 
D.C. 178, 181, 211 F. 2d 36, 39). Accordingly, the court 
below erred in holding that it lacked jurisdiction over the 
claim asserted by appellant. 


IV. THE COURT BELOW SHOULD HAVE GRANTED APPEL- 
LANT’S MOTION FOR PRELIMINARY INJUNCTION. IT 
SHOULD BE DIRECTED TO DO SO ON REMAND 

Because the district court dismissed the complaint, it 

did not consider appellant’s then-pending motion for 
preliminary injunction. Since the case must be remanded, 
however, for consideration on the merits, appellant submits 
that it is entitled to interlocutory relief pending final 
disposition of the case. The withholding of such relief 
would result in a substantial denial of the claim set forth 
in the complaint, for the irreparable injury suffered by 
appellant and its constituents during the interim would 
effectively deprive them of the benefits of their contract 
with Nabisco. 


The Board has now certified ABC groups as collective 
bargaining agents in five of the seventeen plants covered 
by appellant’s master argreement. In a sixth plant, one 
of appellant’s constituent unions has been so certified on 





47 





a separate plant-unit basis. Meanwhile, appellant and 
Nabisco have a contract governing the employees’ wages, 
hours, and working conditions in all seventeen plants, not 
in just twelve or thirteen of them. Uncertainty arising 
from the Board’s decisions surrounds a number of vital 
areas of that contract, e.g., pension and welfare benefits, 
dues check-off provisions, grievance procedures. Such 
uncertainty affects not only the contract rights of appellant 
and Nabisco, but the day-to-day rights of the employees 
covered by the contract. And, since the contract is an 
integral instrument, negotiated and entered into as a 
single contract for all seventeen Nabisco biscuit and cracker 
plants, the uncertainty affects the rights of all a0) 
Nabisco employees in those plants. 





Each day this uncertainty is permitted to continue, con- 
fusion and injury to appellant, Nabisco, and those 10,000 
employees increases. Indeed, were the present situation 
to continue to the expiration date of appellant’s current 
Nabisco contract, August 31, 1959, the bargaining power 
of appellant, notwithstanding ultimate victory, would be 
permanently vitiated. The twenty years of combined effort 
by its constituents to achieve a single contract for all 
seventeen plants would be largely undone. | 





The continuance of the present situation is therefore in: 
tolerable. This case presents such ‘‘unsual cireumstances’’ 
as to warrant a direction to the district court to grant 
interlocutory relief. See Embassy Dairy, Inc. v. Camalier, 
93 U.S. App. D.C. 264, 268, 211 F. 2d 41, 45. The claim 
asserted by appellant is meritorious. Appellant has 
demonstrated that the appellees have not acted in good 
faith in the Nabisco decisions. Cf. Air Line Pilots Ass’n 
International v. Civil Aeronautics Board, 215 F. 2d 122, 
125 (C.A. 2). | 


There is, moreover, no showing that either the ABC 
adherents or the public generally ‘would be injured by a 
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grant of interim relief here, even assuming a final judg- 
ment adverse to appellant. The effect of such relief 
would merely be to continue appellant as the employer- 
wide bargaining agent for the pendency of this case. In 
point of fact the Board decisions attacked here are 
deviations from its general contract-bar rule and run 
directly counter to the statutory and public concern with 
contractual stability in labor relations. See 29 U.S.C. 141, 
151. Further, there must be balanced, against the 
desirability of giving immediate effect to the wishes of 
employees in five of Nabisco’s seventeen plants that they 
should be represented by the ABC, the far larger interests 
of the great majority of Nabisco employees who work in 
the other twelve plants and who derive benefits and 
strength from appellant’s status as the contractual repre- 
sentative for all seventeen plants. Temporary relief is 
called for here to prevent the impairment of their contract 
rights and bargaining freedom. 


On balance, therefore, every equitable consideration— 
justice itself—requires the maintenance of the status quo 
ante pending the outcome of this case. Section 10(d) of 
the Administrative Procedure Act, 5 U.S.C. 1009(d) there- 
fore contemplates the granting of temporary relief. To 
assure appellant that any judgment granted in its favor 
will effectively secure to it the relief for which it brought 
this suit, the district court on remand should be instructed 
to enter a preliminary injunction setting aside the elections 
and post-election certifications issued by the Board and 
restoring the status quo as it existed at the time this suit 
was commenced. 
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CONCLUSION 


The order of the court below should be vacated and the 
ease should be remanded with instructions to grant 
appellant’s motion for a preliminary injunction and there- 
after to consider and decide the case on the merits of 
the claim set forth in appellant’s complaint. 


Respectfully submitted, 


- ABRAHAM J. Harris 
Joun V. Lone 
James H. HELLER | 
1026 Woodward Building | 
Washington 5, D. C. | 
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SHeEr, OPPENHEIMER & Hanris 
1026 Woodward Building 
Washington 5, D. C. 


Of Counsel 
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APPENDIX—STATUTES INVOLVED 


Portions of the National Labor Relations Act as 
amended by the Labor Management Relations Act, 1947, 
the Act of July 3, 1935, 49 Stat. 449, as amended by ane 
Act of June 23, 1947, 29 U.S.C. 141, 151 et seq: 


Section 1 of the 1947 Act, 29 U.S.C. 141: 





SHorr Trrte anp Decuaration oF Poricy 


Section 1. (a) This Act may be cited as the “Labor 
Management Relations Act, 1947.” 


(b) Industrial strife which interferes with the 
normal flow of commerce and with the full production 
of articles and commodities for commerce, can be 
avoided or substantially minimized if employers, em- 
ployees, and labor organizations each recognize under 
Jaw one another’s legitimate rights in their relations 
with each other, and above all recognize under law 
that neither party has any right in its relations with 
any other to engage in acts or practices which 
jeopardize the public health, safety, or interest. 


It is the purpose and policy of this Act, in order t 
promote the full flow of commerce, to prescribe th 
legitimate rights of both employees. and employers i 
their relations affecting commerce, to provide orderl 
and peaceful procedures for preventing the inter- 
ference by either with the legitimate rights of th 
other, to protect the rights of individual employees in, 
their relations with labor organizations whose 
activities affect commerce, to define and proscribe 
practices on the part of labor and management which 
affect commerce and are inimical to the general 
welfare, and to protect the rights of the public in 
connection with labor disputes affecting commerce, | 


Section 1 of the 1935 Act, as amended, 29 U.S.C. 151: 





Finpincs anp Potictres 


Section 1. The denial by some employers of the 
rights of employees to organize and the refusal by 
some employers to accept the procedure of collective 
bargaining lead to strikes and other forms of in- 
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dustrial strife or unrest, which have the intent or the 
necessary effect of burdening or obstructing commerce 
by (a) impairing the efficiency, safety, or operation of 
the instrumentalities of commerce; (b) occurring in 
the current of commerce; (c) materially affecting, 
restraining, or controlling the flow of raw materials 
or manufactured or processed goods from or into the 
channels of commerce, or the prices of such materials 
or goods in commerce; or (d) causing diminution of 
employment and wages in such volume as substantially 
to impair or disrupt the market for goods flowing 
from or into the channels of commerce. 


The inequality of bargaining power between em- 
ployees who do not possess full freedom of association 
or actual liberty of contract, and employers who are 
organized in the corporate or other forms of ownership 
association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business 
depressions, by depressing wage rates and the pur- 
chasing power of wage earners in industry and by 
preventing the stabilization of competitive wage rates 
and working conditions within and between industries. 


Experience has proved that protection by law of the 
right of employees to organize and bargain collectively 
safeguards commerce from injury, impairment, or in- 
terruption, and promotes the flow of commerce by 
removing certain recognized sources of industrial 
strife and unrest, by encouraging practices funda- 
mental to the friendly adjustment of industrial 
disputes arising out of differences as to wages, hours, 
or other working conditions, and by restoring equality 
of bargaining power between employers and employees. 


Experience has further demonstrated that certain 
practices by some labor organizations, their officers, 
and members have the intent or the necessary effect 
of burdening or obstructing commerce by preventing 
the free flow of goods in such commerce through 
strikes and other forms of industrial unrest or 
through concerted activities which impair the interest 
of the public in the free flow of such commerce. The 
elimination of such practices is a necessary condition 
to the assurance of the rights herein guaranteed. 





53 





It is hereby declared to be the policy of the United 
States to eliminate the causes of certain substantial 
obstructions to the free flow of commerce and t 
mitigate and eliminate these obstructions when ines 
have occurred by encouraging the practice and pro- 
cedure of collective bargaining and by protecting the 
exercise by workers of full freedom of association, self- 
organization, and designation of representatives of 
their own choosing, for ‘the purpose of negotiating the 
terms and conditions of their employment or other 
mutual aid or protection. 


Section 8(d), 29 U.S.C. 158(d) : 


Unrark Lasor PRActTIcEs 
Sec. 8. 


% * % 

(d) For the purposes of this section, to bargain 
collectively is the performance of the mutual obliga- 
tion of the employer and the representative of the 
employees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotia- 
tion of an agreement, or any question arising there- 
under, and the execution of a written contract 
incorporating any agreement reached if requested by 
either party, but such obligation does not compel either 
party to agree to a proposal or require the making of 
a concession: Provided, That where there is in effect 
a collective-bargaining contract covering employees ini 
an industry affecting commerce, the duty to bargain 
collectively shall also mean that no party to such 
contract shall terminate or modify such contract; 
unless the party desiring such termination or 
modification— | 








(1) serves a written notice upon the other party to 
the contract of the proposed termination or modifica- 
tion sixty days prior to the expiration date thereof, or’ 
in the event such contract contains no expiration date, 
sixty days prior to the time it is proposed to mas 
such termination or modification ; 


(2) offers to meet and confer with the other party 
for the purpose of negotiating a new contract or a 
contract containing the proposed modifications; 
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(3) notifies the Federal Mediation and Conciliation 
Service within thirty days after such notice of the exist- 
ence of a dispute, and simultaneously therewith notifies 
any State or Territorial agency established to mediate 
and conciliate disputes within the State or Territory 
where the dispute occurred, provided no agreement has 
been reached by that time; and 


(4) continues in full force and effect, without re- 
sorting to strike or lockout, all the terms and condi- 
tions of the existing contract for a period of sixty days 
after such notice is given or until the expiration date 
of such contract, whichever occurs later: 


The duties imposed upon employers, employees, and 
labor organizations by paragraphs (2), (3), and (4) 
shall become inapplicable upon an intervening certifica- 
tion of the Board, under which the labor organization 
or individual, which is a party to the contract, has 
been superseded as or ceased to be the representative 
of the employees subject to the provisions of section 
9 (a), and the duties so imposed shall not be construed 
as requiring either party to discuss or agree to any 
modification of the terms and conditions contained in 
a contract for a fixed period, if such modification is 
to become effective before such terms and conditions 
can be reopened under the provisions of the contract. 
Any employee who engages in a strike within the 
sixty-day period specified in this subsection shall lose 
his status as an employee of the employer engaged 
in the particular labor dispute, for the purposes of 
sections 8, 9, and 10 of this Act, as amended, but such 
loss of status for such employee shall terminate if and 
when he is reemployed by such employer. 


Section 9(a), (b), (c), and (d), 29 U.S.C. 159(a), (b), 
(c), and (d): 


REPRESENTATIVES AND ELECTIONS 


Sec. 9. (a) Representatives designated or selected 
for the purposes of collective bargaining by the 
majority of the employees in a unit appropriate for 
such purposes, shall be the exclusive representatives 
of all the employees in such unit for the purposes of 
collective bargaining in respect to rates of pay, wages, 
hours of employment, or other conditions of employ- 
ment: Provided, That any individual employee or a 
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group of employees shall have the right at any time 
to present grievances to their employer and to have 
such grievances adjusted, without the intervention of 
the bargaining representative, as long as the adjust: 
ment is not inconsistent with the terms of a collective- 
bargaining contract or agreement then in effect: 
Provided further, That the bargaining representative 
has been given opportunity to be present at such 
adjustment. | 


(b) The Board shall decide in each case whether, 
in order to assure to employees the fullest freedom in 
exercising the rights guaranteed by this Act, the 
unit appropriate for the purposes of collective bar- 
gaining shall be the employer unit, craft unit, plant 
unit, or subdivision thereof: Provided, That the 
Board shall not (1) decide that any unit is appropriate 
for such purposes if such unit includes both pro- 
fessional employees and employees who are not 
professional employees unless a majority of such 
professional employees vote for inclusion in such unit; 
or (2) decide that any craft unit is inappropriate for 
such purposes on the ground that a different unit 
has been established by a prior Board determination, 
unless a majority of the employees in the proposed 
craft unit vote against separate representation o 
(3) decide that any unit is appropriate for such 
purposes if it includes, together with other employees, 
any individual employed as a guard to enforce against 
employees and other persons rules to protect property 
of the employer or to protect the safety of persons on 
the employer’s premises; but no labor organization 
shall be certified as the representative of employees 
in a bargaining unit of guards if such organization 
admits to membership, or is affiliated directly or in} 
directly with an organization which admits to 
membership, employees other than guards. | 

(c) (1) Whenever a petition shall have been filed, 


in accordance with such regulations as may be 
prescribed by the Board— | 





(A) by an employee or group of employees or 
any individual or labor organization acting in their 
behalf alleging that a substantial number of em- 
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ployees (i) wish to be represented for collective 
bargaining and that their employer declines to 
recognize their representative as the representative 
defined in section 9 (a), or (ii) assert that the in- 
dividual or labor organization, which has been 
certified or is being currently recognized by their 
employer as the bargaining representative, is no 
longer a representative as defined in section 9 (a); 
or 


(B) by an employer, alleging that one or more 
individuals or labor organizations have presented tq 
him a claim to be recognized as the representative 
defined in section 9 (a); 


the Board shall investigate such petition and if it has 
reasonable cause to believe that a question of repre- 
sentation affecting commerce exists shall provide for 
an appropriate hearing upon due notice. Such hearing 
may be conducted by an officer or employee of the 
regional office, who shall not make any recommenda- 
tions with respect thereto. If the Board finds upon the 
record of such hearing that such a question of repre- 
sentation exists, it shall direct an election by secret 
ballot and shall certify the results thereof. 


(2) In determining whether or not a question of 
representation affecting commerce exists, the same 
regulations and rules of decision shall apply 
irrespective of the identity of the persons filing the 
petition or the kind of relief sought and in no case 
shall the Board deny a labor organization a place ow 
the ballot by reason of an order with respect to such 
labor organization or its predecessor not issued in 
conformity with section 10 (c). 


(3) No election shall be directed in any bargaining 
unit or any subdivision within which in the preceding 
twelve-month period, a valid election shall have been 
held. Employees on strike who are not entitled to re- 
instatement shall not be eligible to vote. In any election 
where none of the choices on the ballot receives a ma- 
jority, a run-off shall be conducted, the ballot pro- 
viding for a selection between the two choices re- 
ceiving the largest and second largest number of valid 
votes cast in the election. 
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(4) Nothing in this section shall be construed to pro- 
hibit the waiving of hearings by stipulation for the 
purpose of a consent election in conformity with reg- 
ulations and rules of decision of the Board. | 





(5) In determining whether a unit is appropriate 
for the purposes specified in subsection (b) the extent 
to which the employees have organized shall not - 
controlling. 


(d) Whenever an order of the Board made puteren 
to section 10 (c) is based in whole or in part upon facts 
certified following an investigation pursuant to sub- 
section (c) of this section and there is a petition for 
the enforcement or review of such order, such certifi- 
cation and the record of such investigation shall be 
included in the transcript of the entire record required 
to be filed under section 10 (e) or 10 (f), and thereupon 
the decree of the court enforcing, modifying, or settin 
aside in whole or in part the order of the Board shall 
be made and entered upon the pleadings, epee | 
and proceedings set forth in such transcript. 


Section 10 of the Administrative Procedure Act, the act 
of June 11, 1946, 60 Stat. 243, 5 U.S.C. 1009: 


JUDICIAL REVIEW 


Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency as 
cretion. 


RicuHt oF REVIEw 


(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 


statute, shall be entitled to judicial review thereof. | 


Form AND VENUE oF ACTION 





(b) The form of proceeding for judicial review 
shall be any special statutory review proceeding rele, 
vant to the subject matter in any court specified by 
statute or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for 
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declaratory judgments or writs of prohibitory or man- 
datory injunction or habeas corpus) in any court of 
competent jurisdiction. Agency action shall be sub- 
ject to judicial review in civil or criminal proceedings 
for judicial enforcement except to the extent that 
prior, adequate, and exclusive opportunity for such re- 
view is provided by law. 


RevVIEWABLE ACTS 


(c) Every agency action made reviewable by stat- 
ute and every final agency action for which there is 
no other adequate remedy in any court shall be 
subject to judicial review. Any preliminary, pro- 
eedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon 
the review of the final agency action. Except as 
otherwise expressly required by statute, agency action 
otherwise final shall be final for the purposes of this 
subsection whether or not there has been pre- 
sented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that 
the action meanwhile shall be inoperative) for an ap- 


peal to superior agency authority. 


Intertm RELIEF 


(d) Pending judicial review any agency is author- 
ized, where it finds that justice so requires, to post- 
pone the effective date of any action taken by it. 
Upon such conditions as may be required and to 
the extent necessary to prevent irreparable injury, 
every reviewing court (including every court to which a 
case may be taken on appeal from or upon application 
for certiorari or other writ to a reviewing court) is 
authorized to issue all necessary and appropriate 
process to postpone the effective date of any agency 
action or to preserve status or rights pending con- 
clusion of the review proceedings. 


Score or Review 


(e) So far as necessary to decision and where pre- 
sented the reviewing court shall decide all rele- 





09 





vant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions found 
to be (1) arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; (2) con- 
trary to constitutional right, power, privilege, or 
immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory 
right; (4) without observance of procedure re- 
eae by law; (5) unsupported by substantial eyi- 
dence in any case subject to the requirements of 
sections 7 and 8 or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) unwar- 
ranted by the facts to the extent that the facts are sul 

ject to trial de novo by the reviewing court. In making 
the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the rie 
of prejudicial error. 
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AND CONFECTIONERY WorKERS’ INTERNATIONAL 
UNIon oF AMERICA), APPELLANT | 


v. 
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LATIONS BoaRD, APPELLEES 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRI OT | 
COURT FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United 
States District Court for the District of Columbia | 
(J. A. 232) * dismissing appellant’s complaint for an | 
injunction and declaratory relief against certain rep- | 
resentation elections directed by the Board pursuant. 
to Section 9 of the National Labor Relations Act, as ! 
amended (61 Stat. 136, 29 U.S. C. 151 et seq.), here- 





1 “J, A.” refers to the portion of the record: printed as a | 
Joint Appendix to the briefs. | 


(1) 
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inafter referred to as the Act.? The jurisdiction of 
this Court is invoked under 28 U. S. C. 1291, 1292, 
1294. 
STATEMENT OF THE CASE 
I. Events preceding the filing of this suit 


The elections in question involve the employees of 
five plants of the National Biscuit Company.’ Until 
December 1957, these employees were represented by 
local unions affiliated with the Bakery and Confec- 
tionery Workers International Union of America, 
hereafter called “BCW’’. For many years each local 
union assumed the full responsibility for negotiating 
contracts for the Nabisco plants within its orbit of 
collective bargaining. In 1954, in order to strengthen 
their bargaining positions, the local unions presented 
their major demands through the agency of appellant 
Biscuit Division. By means of these joint negotia- 
tions, Master Agreements were negotiated in 1994, 
1955 and 1957. The latter agreement became effective 
on September 1, 1957, and by its terms expires on 
August 31, 1959 (J. A. 3-4, 5-7). 

In December 1957, because of its failure to elimi- 
nate certain corrupt influences, BCW was expelled 
from the AFL-CIO as one of its affiliates, and the 
AFL-CIO chartered a new international, the Ameri- 


2 The relevant portions of the Act are set forth in Appendix 
A, infra, pp. 32-36. 

’ Hereinafter referred to as Nabisco. The plants involved, 
together with the local union having jurisdiction over each 
plant, are as follows: Cambridge, Massachusetts (Local 348) ; 
Buffalo, New York (Local 431); Philadelphia and York, 
Pennsylvania (Local 429); and Atlanta, Georgia (Local 42). 
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can Bakery and Confectionery Workers, hereafter 
called “ABC’’, to exercise jurisdiction in the field 
previously covered by BCW. As a result of these | 
events, the various locals of BCW, including those | 
concerned in this suit, held meetings in which the | 
membership voted overwhelmingly to disaffiliate from | 
the BCW and to affiliate with the ABC. Subsequently | 
each local applied for and received a charter from | 
ABC (J. A. 7-8, 18, 20-21, 23, 25-26).° 3 

The locals which were chartered by ABO, and 
which had jurisdiction over the respective plants of | 
Nabisco, filed petitions with the Board, pursuant to. 
Section 9 (c) of the National Labor Relations Act, | 
as amended (29 U. S. C. 159 (c)). The petitions | 
sought separate elections for the purpose of enabling 
the employees at each plant to redetermine their bar-— 
gaining representative. The Board held hearimgs on 
the petitions, and permitted appellant to intervene in | 
the proceeding. Appellant asserted its outstanding 
contract with Nabisco as a bar to the proceedings, 
and contended further that the single plant units 
sought by petitioners were inappropriate for bargain- 
ing purposes. On June 30, 1958, the Board issued | 
decisions in five of the cases, directing separate elec-_ 


“ See also the Board’s decision in The Great Atlantic and | 
Pacific Tea Company, 120 N. L. R. B. No. 91 (set forth in Ap- | 
pendix B, pp. 37-43 infra), the first representation proceed- | 
ing to present the disaffiliation question involved here. The, 
Board relied on this decision in the instant case (see pp. 18-19 
infra). The Board’s action in A & P was sustained by the 
District Court for the Eastern District of Pennsylvania in: 
Local Union No. 492 v. Schauffler, 42 L. R. R. M. 2110 (May 
15, 1958). | 
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tions: at. each of five. Nabisco plants, to determine 
whether the employees desired: to be represented. by 
the respective locals affiliated with the ABO, by ap- 
pellant, or by neither (J. A. 8-10, 17, 20, 22, 25). 


If. The instant suit 


. On July 15, 1958, appellant instituted the subject 
suit. in the District Court, seeking a declaration that 
the five representation elections directed by the Board: 
among the employees of Nabisco are unlawful, and an 
injunction against the conduct of such elections. The 
gravamen of the complaint is that the Board acted 
unlawfully in concluding: (1) that the schism within 
the BCW occasioned by its expulsion from the AF-L— 
CIO, coupled with disaffiliation at the local level, un- 
stabilized the existing bargaining relationship to such 
an extent as to warrant the holding of representation 
elections despite the existence of a contract between 
appellant and Nabisco; (2) that separate elections 
should be held for each of the Company’s plants 
rather than a single election covering all of the plants. 
The complaint further alleges that, in so concluding, 
the Board applied special rules of decision to appel- 
lant, in violation of Section 9 (c) (2) of the Act, 
infra, p. 13 (J. A. 10-15). The Board moved to dis- 
miss the complaint on the grounds that the District 
Court was without jurisdiction of the subject matter 
and that the complaint failed to state a claim war- 
ranting judicial relief (J. A. 66-67). 

On July 17, 1958, the District Court (Holtzoff, J.) 
granted the motion to dismiss the complaint (J. A. 
232). The Court held that the matters complained of 
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‘were within the realm of the Board’s discretion. in 
representation cases, and thus, under DePratter v. 
Farmer, 98 U. S. App. D. C. 74, 232 F. 2d 74, the 
court was without jurisdiction of the subject matter 
(J. A. 228, 230). On the same day, appellant filed a 
notice of appeal and petitioned this Court for a stay 
of the Board elections pending disposition of the 
appeal. On July 18, this Court, after pene Geared 


a stay. 
STATEMENT OF POINTS 





The District Court’s dismissal of the complaint was 
proper and should be sustained. | 


SUMMARY OF ARGUMENT ! 
A. The District Court properly dismissed appel- 


lant’s attempt to enjoin the holding of the representa- 
tion elections in issue, on the basis of this Court’s 
decision in DePratter v. Farmer, 98 U. 8. App. 
D. C. 74, 232 F. 2d 74, which holds that when, as 
here, Board determinations in representation cases 
involve matters within the Board’s discretion, the 
District Court lacks a reviewing jurisdiction. See- 
tion 9 (b) of the Act vest the Board with broad 
discretionary power in determining the appropriate 
bargaining unit. Similarly, it is well established that 
the extent to which the Board, in administering the 
representation provisions of Section 9, will give effect 
to an outstanding collective bargaining contract is 
a policy matter left to the Board’s discretion. | 

B. Appellant’s attempt to create a reviewable legal 
issue by contending that the Board violated Section 
9 (c) (2) in refusing to find that the separate plant 


479599—58—__-3 
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units requested by the ABC locals were inappropri- 
ate, and that appellant’s outstanding contract with 
Nabisco barred an election at the present time, is 
without merit. This section is inapplicable here. 
The sole Congressional objective in enacting it was to 
abolish the Board practice of issuing more stringent 
remedial orders against independent unions found to 
have been company dominated in violation of Sec- 
tion 8 (2), than those issued against similar unions 
affiliated with national organizations. No such sit- 
uation is presented here. 

C. However, assuming arguendo the applicability 
of Section 9 (ce) (2), the Board’s contract finding 
and unit determination were valid and proper. The 
Board’s rule that a contract will not bar an election 
where there has been a ‘“‘schism”’ of the type involved 
here is an inextricable part of its contract bar prin- 
ciples. Where, as here, a basic intraunion conflict 
disrupts the bargaining relationship, giving effect to 
the existing contract will no longer stabilize indus- 
trial relations between the employer and his em- 
ployees. Therefore, the soundest procedure for re- 
storing bargaining stability is to afford the employees, 
by means of a secret-ballot election, a new oppor- 
tunity to express their wishes concerning a bargaining 
representative. In view of the realignment at the 
international level which occurred after the BCW 
‘was expelled from the AFL-CIO, and the disaffilia- 
tion action which ensued at the local level as a result 
‘thereof, the Board was fully warranting in concluding 
that such a schism had occurred in the structure of 
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the bargaining representative that appellant’s con- 
tract with Nabisco did not bar a redetermination of 
the representative at this time. Both the rationale 
of the Board’s schism doctrine and its application 
by the Board to situations involving intraunion con- 
flicts lacking the element of expulsion, negate appel- 
lant’s argument thatthe doctrine is a vehicle for 
discriminating against unions expelled from the 
AFL-CIO. 

D. Similarly, the Board validly found that separate 
plant units, rather than a multi-plant unit, were ap- 
propriate for bargaining purposes. Appellant Divi- 
sion was created merely as a negotiating agency to 
enhance the bargaining power of the local unions, sO 
that its existence does not manifest an “unmistakable 
intention” to merge the original plant units into a single 
multi-plant unit. Moreover, the Division’s organiza- 
tional structure, its source of authority and the format 
of the master agreements, all negate appellant’s multi- 
plant unit contention. Additional support for the 
Board’s unit determination may also be found in the 
wide geographic distribution and autonomous character 
of the Nabisco plants and in their original history of 
bargaining on a separate plant basis. ! 





ARGUMENT 


The District Court properly dismissed the complaint herein 


This is another attempt by a labor organization 
affliated with the expelled BCW to obtain review in 
a federal district. court of representation elections 
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‘directed by the Board.’ The District Court here, as 
have other courts faced with the same problem, denied 
the relief sought on the ground that it lacked juris- 
diction to review the Board’s action.® We shall show 
that the dismissal of the complaint must be sustained 
because: (1) under the applicable decisions of this 
Court, the District Court lacks jurisdiction to review 
Board action in representation cases which involve 
matters within the Board’s diseretion under the Act; 
(2) the District Court properly concluded that the 
matters complained of herein were within the area of 
the Board’s discretion. 


A. The applicable decisions of this Court 


Two decisions of this Court are relevant to the 
question of whether a labor organization allegedly 
agerieved by a Board representation determination, 


5 After this Court denied a stay (p. 5, supra), the Board 
proceeded to conduct the elections in question and certifications 
have been issued based thereon (see appellant’s Br., p. 11, n. 8, 
and n. 14, p. 19, infra). Accordingly, appellant in effect now 
seeks to have the election results and the ensuing certifications 
set aside. 

See Local Union No. 492, Bakery & Confectionery Workers 
International Union of America v. Schauffler, 42 L. R. R. M. 
2110 (E. D. Pa.), complaint dismissed on May 15, 1958, for 
lack of jurisdiction (Van Dusen, J.). Local 24, Bakery and 
Confectionery Workers of America v. Brown (No. 37490, N. D. 
Cal.), preliminary injunction denied on July 16, 1958, on 
grounds of lack of jurisdiction (Harris, J.); stay of election 
pending appeal denied by Ninth Circuit, July 17, 1958, Local 1, 
Bakery and Confectionery Workers International Union of 
America v. Madden, 42 L. R. R. M. 2619 (N. D. Ill.), prelimi- 
nary injunction denied on August 12, 1958, on grounds of lack 
of jurisdiction (Knoch, J.), stay of election pending appeal 
denied by Seventh Circuit, August 12, 1958. 
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but unable to satisfy the statutory review require- 
ments,’ may nonetheless obtain review of the determi- 
nation by an independent equity suit in a federal 
district court. DePratter v. Farmer, 98 U. S. App, 
D. C. 74, 232 F. 2d 74, and Leedom v. Kyne, 101 U. 8, 
App. D. C. 398, 249 F. 2d 490, certiorari granted, 355 
U. S. 922. In DePratter, the Court held that there 
is no jurisdiction to review the Board determinatio 
where it involves a matter which the Act has left in 
the area of the Board’s discretion, but suggested that 
jurisdiction might exist in a situation where the 
Board action entails a departure from constitutional 
due process requirements or plainly exceeds the 
Board’s statutory authority. Accordingly, finding 
that the complaint in DePratter, which alleged that 
the Board had acted unlawfully in excluding from a 
bargaining unit of production employees those who 
spent only half of their time on this work, related 
to an exercise of the Board’s discretion, the Court 
sustained its dismissal. In Kyne, on the other hand, 
where the Board had combined professional and non-| 
professional employees into the same bargaining unit 
without first according the former a self-determina- 
tion election, a reviewing jurisdiction was found to | 
exist. For, in the Court’s view, the Board’s action | 
violated the express terms of Section 9 (b) (1), which, | 
* The National Labor Relations Act provides for review of 2 | 
Board representation determination in only one instance. Sec- 
tion 9 (d) provides that, when a representation determination | 
forms the basis for an unfair labor practice order and that | 
order is before the Court of Appeals for review or enforce- 


ment under Section 10 (e) or (f), the representation determi- | 
nation may be reviewed at that time. | 
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by making such a self-determination election manda- 
tory, had placed the matter outside the Board’s dis- 
eretion. However, in reaching its decision in Kyne, 
the Court reaffirmed its earlier position in DePratter, 
stating that “Equitable relief is clearly barred in the 
wide area of determinations which depend on the 
Board’s expertise and discretion’’ (249 F. 2d at 491).° 

As we shall now show, the Court below correctly 
concluded that the situation here is similar to that 
in DePratter, and not, as appellant contends, like that 
in Kyne. 

B. The matters complained of are within the area of the 

Board’s discretion in representation cases 

Before the Board, appellant advanced two basic 
objections to the conduct of the representation elec- 
tions here in issue—(1) that its outstanding contract 


with Nabisco barred an election at this time; and (2) 
that the separate plant units requested by the ABC 
locals were inappropriate for bargaining purposes, 
the only appropriate unit being one encompassing 17 


® The conclusion that judicial review of Board representation 
determinations is limited stems from the fact that Congress, 
both during the course of passing the original Act and at the 
time of the 1947 amendments thereto, considered proposals 
which would have permitted direct court review of Board rep- 
resentation determinations. It deliberately rejected these pro- 
posals and decided to provide for review only in the single 
situation covered by Section 9 (d), believing that any broader 
review would result in dilatory tactics in representation cases 
and thus frustrate the statute’s basic policy of promoting col- 
lective bargaining. See Leg. Hist. of the Labor-Management 
Relations Act, 1947 (G. P. O., 1948), pp. 334, 560-561, 1542; 
Madden v. Brotherhood, 147 F. 2d 489, 448-444 (C. A. 4). 
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Nabisco plants (p. 3, supra). These .are “questions 
which are clearly within the Board’s discretion under 
the Act. ! 

Thus Section 9 (b) of the Act vests the Board with 
broad power to determine whether the appropriate 
unit ‘‘shall be the employer unit, craft unit, plant 
unit, or subdivision thereof.”” The only limitation, 
here relevant, which is placed on this power is. that 
the Board’s ultimate determination shall “‘assure to 
the employees the fullest freedom in exercising the 
rights guaranteed by this Act’’ (tbid.). See Mueller 
Brass Co. v. N. L. R. B., 86 U. S. App. D. C. 153, 180: 
F. 2d 402. Similarly, it is well established that the 
extent to which the Board, in administering the rep- 
resentation provisions of Section 9, will give effect to 
an outstanding collective bargaining contract is like- 
wise not a matter of statutory mandate, but a policy 
matter left to the Board’s discretion. As the Bighth 
Circuit stated in N. L. R. B. v. Grace Co., 184 F. 24 
126, 128: ‘‘The Board’s rule that the existence of a 
valid written and signed bargaining agreement. be- 
tween an employer and an appropriate bargaining 
representative is a bar to a certification proceeding 
for a different representation * * * is a procedural 
rule which the Board in its discretion may apply or 
waive as the facts of a given case may demand in the 
interest of stability and fairness in collective bargain- 
ing agreements.” See also, Kearney & Trecker Corp. 
v.N.L. R.B., 210 F. 2d 852, 857 (C. A. 7); WN. Z. 
R. B. v. Efco Manufacturing, Inc., 203 F. 2d 458, 459 
(C. A. 1); N. L. RB. B. v. Libby-Owens-Ford Glass 
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Go., 241 F. 2d 831, 836 (C. A. 4); Local Unton No. 
492, BCW. v. Schauffler, 42 L. R. R. M. 2110, 2112 
(E. D. Pa.); ef. N. L. R. B. v. Geraldine Novelty Co., 
173 F. 2d 14, 16-18 (C. A. 2).° 

Accordingly, to take the case out of the discretion 
area and the reach of DePratter, supra, appellant has 
attempted to devise a legal issue. It asserts (Br. 17-— 
34), that the Board, in finding that its contract was 
not a bar and that single plant units were appropri- 
ate, disregarded prior decisions and adopted a new 
set of principles to ‘‘punish” appellant because its 
parent international had been expelled from the AFL— 
CIO. Appellant concludes that the Board’s action 


* Appellant’s contention (Br. 34-41) that the Board may de- 
cline to give effect to an outstanding contract, only where it is 
violative of the Act, overlooks these authorities. Moreover, 
the contention is negated by the very legislative history on 
which appellant relies. Thus, the portions of the House Con- 
ference Report and the Senate Report quoted by appellant at 
pp. 38-39 of its brief reflect an intention on the part of Con- 
gress, in amending the Act, not to alter the Board’s “contract 
bar” rules. Those rules include not only the circumstances 
under which a representation petition would be dismissed in 
the face of an outstanding contract, but also those under 
which the contract would not be regarded as a bar. See 
Twenty-second Annual Report of the National Labor Relations 
Board (G. P. O., 1958), pp. 18-29. Finaly, the authority of 
the Board to conduct a representation election in the midst of 
an otherwise valid contract is further shown by the portion of 
Section 8 (d) which appellant does not include in the quota- 
tion at pp. 37-88 of its brief. The latter part of that Section 
provides that the preceding limitations on the right to strike 
during the life of a collective bargaining contract shall be -“in- 
applicable upon an intervening certification of the Board, under 
which the labor organization or individual, which is party to the 
contract, has been superseded or has ceased to be the 
representative.” 
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was thus violative of Section 9 (c) (2) of the Act, 
which provides that: | 
In determining whether or not a question of 
representation affecting commerce exists, the; 

same regulations and rules of decision shall | 
apply irrespective of the identity of the per- 

sons filing the petition or the kind of relief 
sought and in no ease shall the Board deny a: 

labor organization a place on the ballot by 
reason of an order with respect to such labor 
organization or its predecessor not issued in | 
conformity with section 10 (c). | 

The mere allegation of a legal or constitutional 
question obviously is not enough to remove a cause 
from the reach of DePratier. Otherwise, the de- 
marcation which this Court has made between the | 
situation there and that in Kyne could readily be 
obliterated by careful complaint drafting. The ques- | 
tion is whether the legal or constitutional issue raised 
is a substantial one. Cf. Fay v. Douds, 172 F. 2d ° 
720, 723 (C. A. 2). We submit that the issue raised | 
by appellant is patently insubstantial, and thus does — 
not serve to take this case out of the area of the ! 
Board’s discretion. | 


1. Section 9 (c) (2) does not apply to the situation here 


The Congressional objective in enacting Section | 
9 (c) (2) was to abolish the Board practice of issuing - 
more stringent remedial orders against independent 
unions found to have been company dominated in 
violation of Section 8 (2), than those issued against | 
similar unions which were affiliated with the AFL or | 
CIO, with the result that the former unions could | 


479599—58——_-38 are 
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never obtain a place on the ballot in a representation 
ease. This purpose is apparent from the face of 
Section 9 (c) (2) itself (p. 18, supra), which contains 
a cross-reference to Section 10 (c), which, in relevant 
part, provides that “in determining whether a com- 
plaint shall issue alleging a violation of section 8 (a) 
(1) or section 8 (a) (2), and in deciding such cases, 
the same regulations and rules of decision shall apply 
irrespective of whether or not the labor organization 
is affiliated with a labor organization national or in- 
ternational in scope.”’ 

The limited purpose of Section 9 (c) (2) is further 
apparent from its legislative history. Thus, the Sen- 
ate Report states (Leg. Hist. of the Labor-Manage- 
ment Relations Act, 1947, pp. 418-419) : 


In one respect * * * the independent unions 
do have just cause for complaint under current 
administrative practice of the Board. If an 
unaffiliated union gains a foothold in a plant 
through employer encouragement or support, 
or if some of the supervising employees join 
it—Brown Company (65 N. L. R. B. 208)— 
the Board’s practice is to issue a complaint 
under section 8 (2) and if it finds the allega- 
tions to be supported by the evidence, to order 
the company forever to refrain from recogniz- 
ing such an organization. (See Tappan Stove 
Company, 66 N. L. R. B. 759, and Brown Com- 
pany (supra).) ‘This is called an order of 
disestablishment. An organization affected by 
such an order, no matter if its members and 
officers purge themselves of the taint of em- 
ployer domination or interference, is never 
thereafter permitted recognition. Moreover, 
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neither such an organization nor any sUCCESSOT, 
no matter how free of employer influence, is 
subsequently permitted a place on the ballot in 
a representation case even though, in fact, it 
may represent the overwhelming choice of the 
employees. 

The Board’s policy with respect to affiliated 
unions is much more lenient. An affiliated 
union may obtain a collusive contract * * * it 
may have been organized by supervisors, or it 
may be receiving a subsidy from the employer 
* * * Under such circumstances, however, the 
Board will frame its complaints under subsec- 
tion 8 (1) and its order will be limited to 
directing the offending employer to break off 
relations with the labor organization until such 
time as it has been certified by the Board. 
Under current practice, if an employer com- 
plies with such an order, an affiliated organi- 
zation is then permitted to file an election peti- 
tion 60 days after such a determination. ~ (See. 
Ohio Valley Bus Co., 38 N. L. R. B. 838; Ace 
Sample Card Co., 46 N. L. R. B. 129; and 
Pennsylvania Handbag Company, 41 N. L. 
R. B. 1454.) * * * ie 

The Senate Report adds (Leg. Hist. 431, 432) that 

provisions were inserted in Sections 9 (¢) (2) and 

10 (ec) of the Senate Bill to change this practice. | 

Similarly, the House Conference Report, in com- 
menting on Section 9 (e) (2) of the Senate Bill. and 
the analogous Section 9 (f) (4) of the House ai 
points out that (Leg. Hist. 552) : ! 


* * * Both the House provision and the Sen n- 
ate provision were directed to the practice of 
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the Board in denying employees the right to 

vote for independent labor organizations in re- 

spect of which orders had been issued by the 
Board under Section 8 (1) or 8 (2) finding 
employer domination where under similar cir- 
cumstances it did not apply the same rule to 
unions affiliated with one of the national labor 
organizations. Under the House bill and the 
Senate amendment the Board was directed to 
apply the same rules to both. The conference 
agreement, in section 9 (¢) (2), contains a pro- 
vision having the same purpose and effect.” 

It is clear that the instant case does not present the 
situation at which Section 9 (c) (2) was aimed. 
There has been no finding that appellant was com- 
pany dominated, nor has any order issued disestab- 
lishing it. On the contrary, the Board has permitted 
it to participate in the representation proceedings and 
has accorded it a place on the ballot in the elections, 


giving the employees the same opportunity to vote for 
it as for the unions chartered by the affiliated ABC. 


2. Even if Section 9 (¢) (2) were applicable, there has been no 
discrimination against appellant 


a. The Board had valid grounds for concluding that appellant’s contract 
did not bar an election 


As noted at pp. 11-12, supra, Section 9 of the Act 
leaves the Board with discretion to determine the cir- 
cumstances under which an outstanding collective 
bargaining contract will or will not bar a representa- 
tion election. In formulating its contract bar policy, 
the Board’s objective has been to accommodate the 


10 See also the statement of Senator Taft, and Senator Ball’s 
reply to Senator Murray, quoted at p. 25 of appellant’s brief. 





17 


twin statutory policies of affording employees full 
freedom to select a bargaining representative, and of 
encouraging collective bargaining (see Section 1 of 
the Act). Thus, the Board has concluded that ordi- 
narily it will not entertain a representation petition 
in the face of an outstanding collective bargaining 
contract. But, where the agreement is of unreason- 
able duration or has been prematurely extended, ‘it 
will not be regarded as a bar to a rival petition” For 
otherwise an incumbent union could indefinitely block 
the employees from redetermining their representa- 
tive, and thereby render illusory the employees’ right 
freely to select a bargaining agent. 

Similarly, the Board has held that an outstanding 
contract will not bar an election where there has been 
a basic intraunion conflict involving an international 
union or a federation of unions, resulting in a realign- 
ment at that level followed by related action at the lo- 
cal level. In these circumstances, the established bar- 
gaining relationship is clearly disrupted and confusion 
is created as to which faction is the employees’ repre 
sentative; hence the existing contract can no longer 
be said to stabilize industrial relations between the em- 
ployer and his employees. It is therefore an appro- 
priate occasion to afford the employees a new oppor- 
tunity to express their wishes concerning a bargain- 
ing representative in a secret-ballot election. See 
A. C. Lawrence Leather Company, 108 N. L. R. B. 
346; Wade Manufacturing Co., 100 N. L. R. B. Tis. 














™ [wenty-second Annual Report of the N. L. R. B. (G. P. 0, 
1958), pp. 19-20, 27-98. | 
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The Board found that such a schism situation was 
presented here’ and for that reason concluded that ap- 
pellant’s outstanding contract with Nabisco would not 
bar elections at this time (see J. A. 18, n. 3; 25-26, n. 
2). In the light of the facts before the Board concern- 
ing the split within the BCW International over cor- 
ruption, the chartering of the new ABC, and the en- 
suing disaffiliation action at the local levels, the Board’s 
schism finding was fully warranted. Thus, as appears 
from the Board’s decision in The Great Atlantic and 
Pacific Tea Company, 120 N. L. R. B. No. 91, Appendix 
B, pp. 38-39, infra, which was incorporated by reference 
in one of its decisions herein (J. A. 25-26, n. 2), charges 
of corruption were preferred against certain officials 
of the BCW in March 1957, and as a result a ‘‘re- 
form’’ group led by five International officers, was 
organized; in December 1957, after the BCW refused 
to remove the officials in question, the AFL-CIO con- 
vention voted to expel it on grounds of corruption; 
the AFL-CIO then issued a charter for a new Inter- 
national, ABC, to the former BCW ‘‘reform”’ group.” 
The split at the international level was followed by 
disaffiliation action at the local level. For example, 
as the A & P decision further shows (p. 39, infra), 
Local 492, the local having jurisdiction over Nabisco’s 
Philadelphia and York plants, mailed notice of a gen- 
eral membership meeting to all local shops, to con- 
sider what action, if any, the local should take in view 


2% The affidavits filed with the Board pursuant to Section 9 
(h) reveal that five of the officers - the ABC were previously 
officers of the BCW. 
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of the recent upheavals involving its national affiliate. 
At this meeting, attended by 400 of the Local’s 2,600 
members,“ those present unanimously adopted a reso- 
lution disaffiliating from BCW and its Local 492, and: 
directing all officers to retain their offices, protect the 
Local’s assets, and apply. to the new International 
Union, ABC, for a charter. See also, Local Union 
No. 492 v. Schauffler, 42 L. R. R. M. 2110, 2111 (E. D. 
Pa); | 

In these circumstances, it was obviously appropriate 
to give Nabisco’s employees a chance to redetermine 
their bargaining representative. Indeed, as the court 
below observed (J. A. 219), “the Board would be almost 
derelict in its duty’’ if it failed to do so.“ | 

However, appellant contends (Br. 17-23, 26-27) 
that the Board’s schism rule is invalid because it is 
applicable only where an international union has been 
expelled from the AFL-CIO, thus discriminating 


18 Typical attendance at Local 492’s membership meetings had 
ranged in the past from 200 to 275. A&P, p. 39, n. 3, fra. 
44 The desire of the employees to change their bargaining repre- 
sentative is graphically confirmed by the results of the elections 
subsequently conducted by the Board, at the five plants here in} 


issue : 





York, |Cambridge,| Atlanta, Buffalo, 


BCW ABC ABC . ABC. | 
8/1/58 8/1/58 8/1/58 8/6/58 | 8/5/58 | 


a  ———— 

“After the ballots were tallied in the elections conducted at the Philadelphia and 
York plants, appellant requested that its name be removed from the ballct in thr 
three remaining elections. This request was honored by the Board. 
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against unaffiliated unions, contrary to Section 9 (c) 
(2). That is, appellant contends that, had the BCW 
not been expelled from the AFL-CIO, the Board 
would have regarded the outstanding Nabisco con- 
tract as barring an election, notwithstanding that a split 
had occurred within the ranks of BCW (Br. 21, 14). 
This contention misconceives the basis for the Board’s 
schism rule and either overlooks or misreads the 
relevant Board decisions. 

Thus, although it is true that the Board has found 
a schism warranting the holding of an immediate 
election in the situation where an international union 
has been expelled from the AFL-CIO,” this has not 
been the only situation in which such a schism has 
been found. In Wade Manufacturing Company, 100 
N. L. R. B. 1135, which appellant cites without ex- 
tended comment (Br. 20, n. 15), a schism warranting 
the holding of an election notwithstanding an existing 
contract was found even though there had been no 
expulsion. There, as a result of policy differences 
which developed at the 1952 national convention of 
the Textile Workers Union of America, CIO, one of 
its Joint Boards, which served as the policy-making 
body for a number of locals, voted overwhelmingly 
to leave TWUA and affiliate with another interna- 
tional, United Textile Workers of America, AFL. 
This was, in turn, followed by disaffiliation action at 
the local level. In ordering an election, the Board 


*See A. C. Lawrence Leather Company, 108 N. L. R. B. 
546, and the instant cases. 
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set out with unmistakable clarity the rationale behind 
its schism doctrine (Id., at 1138) : ! 


It is abundantly clear from the record * * * 

that. as a result of a schism in the ranks of the 
Intervenor [TWUA] directly affecting the em- 
ployees at the Employer’s plant, conflicting 
claims of the petitioner [UTW] and the Inter- 

venor have been made causing serious confusion 

in the bargaining relationship between the Em- 
ployer and the representative of its employees. 

We find this true despite the fact that the con: 

tract is in the name of the Intervenor, because 

the disaffiliation of the Employer’s employees 

was not only from the local organization but 

also from the Intervenor itself * * *. Under 

the circumstances we conclude that the contract 
between the Employer and the Intervenor does 

not bar a determination of representatives at 

this time.” 

In sum, it is apparent that the Board’s schism rule 
turns, not on whether a union is affiliated with a par- 
ent federation or has been expelled therefrom, but 
rather on whether there has been a basic intraunion 








The schism within the TWUA involved in Wade, supra, 

also affected other plants, leading to a series of similar dines 3K 
tions of election. Erwin Mills, Inc., 101 N. L. R. B. St! rank-| 

lin Throwing Company, 101 N. L. R. B. 158; Bryant Finishing 
Co., Inc., 101 N. L. R. B. 422; Bellman Brook Bleachery Com- 
pany, 101 N. L. R. B. 297. Moreover, the fact that the Board’s 
schism doctrine is of long-standing and not dependent upon the! 
expulsion of an international from a parent federation is 
further shown by its application to the 1939 intraunion split 
in the United Auto Workers, which resulted in the formation! 
of the UAW-AFL. Brewster Aeronautical Corp.,14N.L. R. B. 
1024; Midland Steel Products Co., 17 N. L. R. B. 936. 
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conflict which has muddied the ‘‘representation 
waters,” causing a realignment at the international 
level and disruption at the local level. The expulsion 
of an international union from a parent federation 
is one of many possible factors which may contribute 
to a cleavage of this magnitude.” Accordingly, even 


The foregoing analysis is consistent with Saginaw Fur- 
niture Shops, Inc., 97 N. L. R. B. 1488, relied on by appellant 
(Br. 20). In that case, the Board refused to direct an elec- 
tion in the face of an existing contract, where approximately 
30 members, out of a total of 220, voted to leave Saginaw 
Woodworkers’ Federation, Local No. 1 and affiliate with Local 
115 of the United Automobile Workers, CIO. Contrary to 
appellant’s contention, the Board’s failure to find a schism in 
this situation was not based on the fact that no question of 
expulsion was involved, but rather on the circumstance that, 
unlike here and in the cases cited in the text above, the dis- 
affiliation action did not stem from a “basic intraunion con- 
flict over policy and management” (97 N. L. R. B. at 1491). 
The Board concluded that, absent such a conflict permeating 
the union’s top structure, it could not be certain that there had 
been a complete breakdown in the existing bargaining rela- 
tionship and the direction of an election would thus run the 
risk of “merely facilitating a raid by a rival union during a 
contract’s term, or permitting a group of dissident members 
to express their dissatisfaction with the bargain made by the 
representative hokiing the contract” (¢d., 1491-1492). In short, 
the refusal to apply the schism exception in Saginaw rested 
on the Board’s conclusion that the localized action there did 
not disrupt the bargaining relation to the same extent as did 
the more pervasive conflict which existed here. 

Nor is there merit to appellant’s contention (Br. 22) that, 
although the Board’s schism doctrine ordinarily requires, in 
addition to an intraunion conflict, some disaffiliation action 
at the local level, the Board has dispensed with this require- 
ment where the union has been expelled from the AFL-CIO. 
As shown pp. 3, 18-19, supra, the Board found that such dis- 
affiliation had occurred here. Moreover, the Board has re- 
cently dismissed a representation petition involving Nabisco’s 
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if Section 9 (¢) (2) were applicable, the Board’s | 
schism rule is plainly not violative thereof. | 


6. The Board’s unit finding likewise rested on valid grounds 


Equally insubstantial is appellant’s contention | 
(Br. 27-34) that there is no basis, except a desire to 
retaliate against appellant because of the BCW’s ex- 
pulsion from the AFL-CIO, for the Board’s finding | 
that separate plant units, rather than a single multi- | 
plant unit, was appropriate for bargaining purposes. | 
This contention appears to be predicated on the as-_ 
sumption that, because there had been some degree of | 
bargaining on a multi plant basis since 1954, the | 
Board was obligated to find a multi plant unit ap- 
propriate now. This assumption is unwarranted. 

In determining whether a single or multi-plant | 
bargaining unit will better effectuate the policies of | 
the Act, the Board considers the following principal | 
factors (Seventeenth Annual Report of the N. L. R. B. | 
(G. P. O., 1953), p. 69) : | 


(1) Bargaining history, (2) the extent of inter- | 
change and contacts between employees of the | 
various plants, (3) the extent of functional | 
integration of operations between the plants, | 


Houston plant for the very reason that the record failed to | 
disclose that the local involved had voted to disaffiliate from 
the BCW after the split in that organization occurred and | 
the ABC was established. National Biscuit Co. and ABC, | 
CIO, Case No. 39-RC-1266, issued September 9, 1958. And, in | 
Alfred Nickles Bakery Inc., and ABC, CIO, Case No. 8-RC- | 
3241, issued September 11, 1958, the ABC petition was dis- 
missed because it did not appear that adequate notice had been | 
given the employees in the local of the meeting at which the dis- | 
affiliation vote was taken. 
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(4) differences in the products of the plants 
or in the skills or types of work required, (5) 
the centralization or lack of centralization of 
management and supervision, particularly in 
regard to labor relations and the power to hire 
and discharge, and (6) the physical or geo- 
graphical location of the plants in relation to 
each. 

Putting aside for the moment the factor of bargain- 
ing history, it is evident that all of the other factors 
indicate that individual plant units would be appro- 
priate here. Thus, the five plants herein have a 
separate geographic location, varying from Boston 
to Atlanta, and from Philadelphia to Buffalo. 
And the remainder of Nabisco’s plants are even more 
widespread (J. A. 3-4). Moreover, Thomas D. Mc- 
Mahon, Director of Labor Relations for Nabisco, 
testified that each of these plants constituted an auton- 
omous operation (see Tr. 72-93 in Board Cases 
4-RO-3559, 3560, especially Tr. 81).” There is prac- 
tically no interchange between employees of the various 
plants, and each plant has its own manager with 
power to hire and fire. Finally, there are wage and 
employment differences among the various plants 
(see J. A. 69-197). 

In the face of these circumstances indicating the 
appropriateness of plant units, and given the further 
fact, present here, that there was bargaining on a 
separate plant basis originally,” a history of bargain- 

%8The records in the Board proceedings are before this 
Court, having been filed in the court below along with the 
Board’s motion to dismiss the complaint (J. A. 66-68). 


2° Thus, the first master agreement between appellant and 
Nabisco did not become effective until March 1, 1954 (J. A. 6). 
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ing on a multi-plant basis must be strong and un- | 
equivocal to preclude the Board from establishing | 
separate plant units. That is, under established Board | 
principles, it is not enough that the unions have set 
up a single bargaining agency to represent them in| 
contract negotiations covering the employer’s various ' 
plants. There must be an “unmistakable indication’’ 
that the individual unions intended “to effect a con- | 
solidation of the original plant units thereby de-_ 
stroying the separate identity of each one.” Hy- | 
grade Food Products, Inc., 85 N. L. R. B. 841, 844- 
845. See also, American Can Co., 109 N. L. R. B. 
1284; Continental Can Co., 110 N. L. R. B. 1042. The 
Board was justified in concluding that such showing | 
had not been made here.” 


20 Cf. Continental Baking Co., 99 N. L. R. B. 777, where the | 
Board, in declining to establish a multi-plant unit in the baking 


industry, stated, in words equally applicable here (at 784) : 


Continental’s plants are scattered over thousands of | 
miles of territory. Some plants are as many as 3,000 | 
miles apart. There is therefore little or no contact | 
among employees of the several plants. Nor is there | 
any interchange of employees among plants, except on an | 
insignificant scale. Because of the perishability of its | 
product, the wholesale baking industry is essentially | 
local. Each of Continental’s plants is to a considerable | 
extent an autonomous operation. Each plant bakes | 
bread or cake for distribution to the surrounding geo- | 
graphical area. The manager has complete authority to | 
hire, promote, discharge, and discipline production and | 
maintenance of employees. Payrolls are prepared in | 
each plant and are met by drawing on funds deposited | 
in local banks. Job classifications vary from palnt to | 
plant. So do wages, hours, terms, and conditions of | 
employment, as the result of the long history of bargain- | 
ing on a local basis. 
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First, appellant Biscuit Division is comprised of 
delegates from the local unions. Contract negotiations 
are carried on by a Joint Negotiations Committee, 
which retains the separate identities of each local. 
Article VIII, Section 6 of the by-laws provide (J. A. 
208 [emphasis added] ) : 

The Joint Negotiations Committee shall con- 
sist of one (1) delegate and two (2) advisors 
selected by and from each member Local Union 
having collective bargaining agreements with o 
company which has more than one plant or 
shop. It shall be the duty of member Local 
Unions to insist upon the principles of Joint 
Negotiations in any case where a company or 
any subdivision thereof has one or more shops 
in the United States or the Dominion of 
Canada. * * * 

Moreover, although Harry Alvino, chairman of ap- 
pellant acts as principal spokesman for the Commit- 
tee, he is subject to the control of the local unions. 
The by-laws further provide (ibid.) that each ‘‘mem- 
ber Local Union participating in Joint Negotiations 
shall have the right to cast one (1) vote on any ques- 
tion or issue to be determined ** *. A majority 
vote of Joint Negotiations Committee shall control the 
entire Joint Negotiations Committee.”’ 

Second, the local union, rather than appellant, is the 
representative of the employees at the plant—the local 
merely authorizing appellant to act as its agent for the 
purpose of negotiating the contract. Thus, the author- 
ization given by Local 492 to appellant Biscuit Divi- 
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sion, which is the same as those given by the other lo- 
cals provides that (J. A. 211): 


It is hereby authorized to act for and on behalf 
of Local No. 492 in all respects in the execution 
of a formal master agreement with the National 
Biscuit Company, as provided by said memo- 
randum of Agreement, which authorization shall 
continue in effect until formally revoked with 
the approval of the executive board of the Bak- 
ery and Confectionery Workers’ International 
Union of America, AFL.” | 





Moreover, the master agreement itself (J. A. 69-197) 
contains repeated references to the local union and the 
obligations owed to it. For example, the recognition 
clause (Article 1, J. A. 69-70) enumerates the various 
local unions and specifies the respective Nabisco plants 
which they cover. The union security clause (Article 


= Appellant suggests (Br. 29) that the authorizations go fur- 
ther and evidence an intent to merge the preexisting plant units 
into a single multi-plant unit because they were preceded by a 
resolution, passed by the delegates from the locals at the 1953 
convention, requesting appellant to demand a master contract 
from Nabisco “covering all local unions in the group in one col: - 
lective bargaining unit.” However, the language of the author- 
izations themselves make no mention of the action taken at the 
convention nor of a multi-plant unit. Moreover, the authoriza- 
tions in fact were not an extension of the 1953 convention resolu- 
tion, since they were given at the behest of the Company, which 
had refused to enter into contract negotiations with appellant 
until assured that each local had authorized appellant to act as 
its agent for that. purpose (Tr. 149-150 in Bd. Case No. 4-RC- 
3559). In any event, the 1953 resolution could hardly be re- 
garded as superseding the by-laws of appellant (see J. A. 209- 
210), which, as shown in the text above, preserved the identity 
of the locals. | 
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2, J. A. 71) requires employees to “‘become members of 
and maintain membership in their aforesaid respective 
Local Unions.” And the check-off clause (Article 3, 
J. A. 71-72) runs in favor of the local unions. 

Third, an examination of the master agreement as a 
whole indicates that, for the most part, it does not pre- 
scribe uniform terms and conditions of employment, 
but serves only to collate a number of individual local 
agreements. There are separate provisions applicable 
to each local union, which deal specially with the wage 
and employment conditions peculiar to the particular 
plant governed by the local (see J. A. 74-80, 83, 87, 90- 
92, 97-99). Furthermore, after negotiation of the mas- 
ter agreement supplements have been added which 
apply only to the particular local union and plant in- 
volved (see J. A. 111-197). In some instances, these 
supplements have been negotiated by the local union 
official alone, without the assistance of appellant (see 
Tr. 192, in Bd. Cases 4-RC-3559, 3560; Tr. 172-173, in 
Bd. Case 3—-RC-1969). 

In sum, appellant Biscuit Division is not a unit. It 
is given negotiating power under specific resolution 
and ratification. The most that can be said is that the 
Division acts as an agent for the various locals in a 
more convenient method of negotiating, but that the 
locals themselves constitute separate and distinct units. 
Accordingly, the Board was fully warranted in con- 
eluding that, ‘“‘except for the establishment of a single 
bargaining agent for these plants, there is no clear in- 
dication, either in the bargaining history or the lan- 
guage of the agreements, that the contracting parties 
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mutually intended to merge previously existing sep- 
arate units into a single multi-plant unit” (J. A. 18, ni 
3). And, under the Board cases previously set forth, 
the Board was thus not required to find a multi-plant 
unit appropriate here. 

Nor is the validity of this conclusion impaired by the 
General Motors decision, relied on by appellant (Br, 
27-30; J. A. 27-39). The Board’s finding that a multi- 
plant anit was appropriate in General Motors rests on 
the particular facts of that case, which are different in 
several essential aspects from the facts here. 

In the General Motors case, the U. A. W. repre- 
sented all the employees in all 120 G. C. plants. Al- 
though each plant was certified as a separate unit as 
soon as it was organized by the U. A. W., the plants 
never bargained upon an individual basis. The Com- 
pany and the U. A. W. engaged in “single, common, 
centralized bargaining negotiations for all the plants’? 
(J. A. 32). From these negotiations “emerged in 
each instance a single contract, nation wide in scope, 
and fixing conditions of employment for employees 
in all these plants” (tbid.). The bargaining sessions 
were conducted by a negotiating team composed of 
representatives from functional work groups assisted 
by a U. A. W. International staff. These work groups 
transcend plant boundaries, the result being that the 
old unit lines were totally disregarded. As the Board 
found (J. A. 36): ! 








The desires and the needs of the various 
employees are considered on the basis of em- 
ployee classtfication, plant products, fabrica- 
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tion function, and other criterion which bear 
no relationship to any single plant unit con- 
cept, and which cut across and completely dts- 
regard the regional certifications. [Emphasis 
added.] 

Not only are these factors missing in the instant 
case, but the converse situation exists. Appellant 
does not seek the inclusion of all the Nabisco biscuit 
and cracker plants but rather rests its case upon an 
arbitrary grouping.” Until 1954, each of the Nabisco 
plants conducted its own negotiations and signed 
separate contracts with the employer. Moreover, un- 
like the General Motors situation, appellant merely 
participates in joint negotiations. That is, in the 
Nabisco negotiations, the locals are the parties rep- 
resented at the bargaining table, whereas in General 
Motors the representation is on the basis of functional 


work groups throughout its system. This case is thus 
clearly distinguishable from the General Motors case. 
And, in view of these differences, the Board could 
quite properly reach a different conclusion here, since 
the parties did not. manifest clearly an intent “to 
merge previously existing separate plant units into a 
single multi-plant unit” (J. A. 18, n. 3). 


2Tt contends that the appropriate unit is a multi-plant 
grouping of 17 plants of Nabisco (Br. 10). However, there 
are at least three other Nabisco plants making related products 
which are excluded by this grouping. Furthermore, the unit 
proposed is not homogeneous—Local 430, for example, repre- 
sents employees who perform sales functions exclusively. (See 
appellant’s Br. 7-8, n. 4.) 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the order of the District Court dismissing’ 
the complaint should be affirmed. | 


JEROME D. FENTON, 
General Counsel, 
Txomas J. McDrERMort, 
Associate General Counsel, 
MarceL Ma.uet-PREVOST, 
Assistant General Counsel, 
Norton J. Cog, 
Deputy Assistant General Counsel, 
JAMES C. PARAS, 





Attorney, 
National Labor Relations Board. 


SEPTEMBER 1958. 











APPENDIX A 


The relevant provisions of the National Labor 
Relations Act as amended (61 Stat. 136, 29 U. S. C. 
151, et seq.) are as follows: 


FINDINGS AND POLICIES 


Sec. 1. * * * 


+ * * e * 


It is hereby declared to be the policy of the 
United States to eliminate the causes of certain 
substantial obstructions to the free flow of 
commerce and to mitigate and eliminate these 
obstructions when they have occurred by 
encouraging the practice and procedure of col- 
lective bargaining and by protecting the exer- 
cise by workers of full freedom of association, 
self-organization, and designation of represen- 
tatives of their own choosing, for the purpose 
of negotiating the terms and conditions of their 
employment or other mutual aid or protection. 


& * # . . 
REPRESENTATIVES AND ELECTIONS 
Sec. 9. * * * 


* * * * * 


(b) The Board shall decide in each case 
whether, in order to assure to employees the 
fullest freedom in exercising the rights guaran- 
teed by this Act, the unit appropriate for the 
purposes of collective bargaining shall be the 
employer unit, craft unit, plant unit, or sub- 
division thereof: * * * 

€ & * * to 


(82) 
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‘“(e) (1) Whenever a petition shall have been 
filed, in accordance with such regulations as 
may be prescribed by the Board— _—— ! 

{A) by an employee or group of em- 

_ ployees or any individual or labor organiza- 
. tion acting in their behalf alleging that a 
‘substantial number of employees (i) wish 
:to be represented for collective bargaining 
and that their employer declines to recog- 
nize their representative as the represent- 
ative defined in section 9 (a), or (ii) 
assert that the individual or labor organ- 
ization, which has been certified or is being 
currently recognized by their employer as 
the bargaining representative, is no longer 
a representative as defined in section 9 
(a); or | 
(B) by an employer, alleging that one or 
more individuals or labor organizations 
have presented to him a claim to be recog- 
nized as the representative defined in sec- 
tion 9 (a); | 


the Board shall investigate such petition and 


if it has reasonable cause to believe that a ques- 
tion of representation affecting commerce 





exists shall provide for an appropriate hearin 
upon due notice. Such hearing may be con- 
ducted by an officer or employee of the regional 
office, who shall not make any recommendations 
with respect thereto. If the Board finds upon 
the record of such hearing that such a question 
of representation exists, it shall direct an elec- 
tion by secret ballot and shall certify the results 
thereof. | 

(2) In determining whether or not a question 
of representation affecting commerce exists, the 
same regulations and rules of decision shall 
apply irrespective of the identity of the per- 
sons filing the petition or the kind of relief 
sought and in no case shall the Board deny a 
labor organization a place on the ballot by 
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reason of an order with respect to such labor 
organization or its predecessor not issued in 
conformity with section 10 (c). 


* * * * * 


(d) Whenever an order of the Board made 
pursuant to section 10 (¢) is based in whole or 
in part upon facts certified following an inves- 
tigation pursuant to subsection (c) of this 
section and there is a petition for the enforce- 
ment or review of such order, such certifica- 
tion and the record of such investigation shall 
be included in the transcript of the entire 
record required to be filed under section 10 (e) 
or 10 (f), and thereupon the decree of the 
court enforcing, modifying, or setting aside in 
whole or in part the order of the Board shall 
be made and entered upon the pleadings, tes- 
timony, and proceedings set forth in such 
transcript. 


PREVENTION OF UNFAIR LABOR PRACTICES 
Src. 10. * ™ al 


* * * * * 


(c) * * * If the preponderance of the testi- 
mony taken the Board shall be of the opinion 
that any person named in the complaint has 
engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its 
findings of fact and shall issue and cause to be 
served on such person an order requiring such 
person to cease and desist from such unfair la- 
bor practice, and to take such affirmative action 
including reinstatement of employees with or 
without back pay, as will effectuate the policies 
of this Act: Provided, That where an order 
directs reinstatement of an employee, back pay 
may be required of the employer or labor or- 
ganization, as the case may be, responsible for 
the discrimination suffered by him: ‘And pro- 
vided further, That in determining whether a 
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complaint shall issue alleging a violation of sec- 
tion 8 (a) (1) or section 8 (a) (2), and in de- 
ciding such cases, the same regulations and 
rules of decision shall apply irrespective of 
whether or not the labor organization affected 
is affiliated with a labor organization national 
or international in scope. | 

* * * * * 


(e) The Board shall have power to petition 
any circuit court of appeets of the United 
States (including the United States Court of 
Appeals for the District of Golumbia), or if 
all the circuit courts of appeals to which ap- 
plication may be made are in vacation, any dis- 
trict court of the United States (including the 
District Court: of the United States for the 
District of Columbia), within any circuit or 
district, respectively, wherein the unfair labor 
practice in question occurred or wherein such 
person resides or transacts business, for the en- 
forcement of such order and for appropriate 
temporary relief or restraining order, and shall 
certify and file in the court a transcript of the 
entire record in the proceedings, including the 
pleadings and testimony upon which such 
order was entered and the findings and order of 
the Board. Upon such filing, the court shall 
cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction 
of the proceeding and of the question deter- 
mined therein, and shall have power to grant 
such temporary relief or restraining order as it 
deems just and proper, and to make and enter 
‘upon the pleadings, testimony, and proceed- 
ings set forth in such transcript a decree en- 
forcing, modifying, and enforcing as_ so 
modified, or setting aside in whole or in part 
the order of the Board. No objection that has 
not been urged before the Board, its member, 
agent, or agency, shall be considered by the 
court, unless the failure or neglect to urge such 
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objection shall be excused because of extraor- 
dinary circumstances. The findings of the 
Board with respect to questions of fact if sup- 
ported by substantial evidence on the record 
considered as a whole shall be conclusive.* * * 

(f) Any person aggrieved by a final order of 
the Board granting or denying in whole or in 
part the relief sought may obtain a review of 
such order in any circuit court of appeals of 
the United States in the circuit wherein the 
unfair labor practice in question was alleged 
to have been engaged in or wherein such person 
resides or transacts business, or in the United 
States Court of Appeals for the District of 
Columbia, by filing in such court a written pe- 
tition praying that the order of the Board be 
modified or set aside. A copy of such petition 
shall be forthwith served upon the Board, and 
thereupon the aggrieved party shall file in the 
court a transcript of the entire record in the 
proceeding, certified by the Board, including 
the pleading and testimony upon which the 
order complained of was entered, and the find- 
ings and order of the Board. Upon such filing, 
the court shall proceed in the same manner as 
in the case of an application by the Board 
under subsection (e), and shall have the same 
exclusive jurisdiction to grant to the Board 
such temporary relief or restraining order as 
it deems just and proper, and in like manner 
to make and enter a decree enforcing, modify- 
ing, and enforcing as so modified, or setting 
aside in whole or in part the order of the 
Board; the findings of the Board with respect 
to questions of fact if supported by substantial 
evidence on the record considered as a whole 
shall in like manner be conclusive. 
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(Stamped :] Issued Apr. 28, 1958, 
D-99 
120 N. L. R. B. No. 91 Philadelphia, Penna. 


United States of America 
Before the National Labor Relations Board 
Case No. 4-RC-3552 


THe Great ATLANTIC AND Pacrric Tra ComMPANY, 
EMPLOYER 


and 


Loca 492, American Bakery AND CONFECTIONERY | 
Workers InrernationaL Union, AFL-CIO, vett-' 
TIONER 


DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed under Section 9 (c) of: 
the National Labor Relations Act, a hearing was held 
before Bernard Samoff, hearing officer. The hearing | 
officer’s rulings made at the hearing are free from | 
prejudicial error and are hereby affirmed. | 

Upon the entire record in this case, the Board finds: | 

1. The Employer is engaged in commerce within the | 
meaning of the Act. | 

2. The labor organizations involved claim to repre- ! 
sent certain employees of the Employer: | 





*The hearing officer permitted Bakery and Confectionery | 
Workers International Union of America, herein called Bakery | 
Workers, and its Local 492, herein called Local 492, to inter- | 
vene on the basis of Local 492’s current contract with the Em- | 
ployer covering the employees involved. The Petitioner ob- | 
jects to the intervention of Local 492, and contends it is not 


(87) 
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3. The Petitioner seeks an election among the pro- 
duction employees of the Employer’s Philadelphia, 
Pennsylvania, bakery. The Employer and the Inter- 
venors contend that the contract of Local 492 (the 
intervening local) is a bar. The Petitioner contends 
that the contract is not a bar because a schism has 
occurred, and because Local 492 is defunct. 

Local 492 is an amalgamated local union which 
represents employees of 13 employers in Pennsyl- 
vania. Originally a direct affiliate of AFL, Local 492 
later was chartered by Bakery Workers, which even- 
tually became affiliated with AFL-CIO through the 
merger of those two parent organizations. Local 492 
was recognized by the Employer as the representative 
of the employees herein involved in 1940 and has exe- 
euted successive contracts covering them since that 
time. The most recent contract, which is asserted as 
a bar, is effective from January 1, 1957, until Oc- 
tober 1, 1958. 

After proceedings initiated by it as the result of 
charges of corruption preferred against Bakery 
Workers’ officials in March 1957, the AFL-CIO con- 
vention voted on December 9 to expel Bakery 
Workers, effective December 12, on grounds of cor- 
ruption. On December 12, AFL-CIO chartered 
American Bakery and Confectionery Workers Inter- 


a labor organization, on the ground that it is defunct. The 
Petitioner also objects to the intervention of Bakery Workers 
on the ground that it is not a party to the contract. The ob- 
jections are overruled. We find, for the reasons stated below, 
that Local 492 is not defunct. As it admits employees to 
membership and negotiated the current contract, we find that it 
is a labor organization; and as a party to the contract, it is 
entitled to intervene. Bakery Workers, as the International 
with which the contracting Local is affiliated, and which is 
administering the affairs of Local 492 through a trustee, also 
has a sufficient interest to be entitled to intervene. 
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national Union, herein called American Bakery: 
Workers.’ 

Local 492, pursuant to notices previously mailed to! 
all member shops, called a special meeting of its mem-' 
bers on December 11. Approximately 400 of its 2600 
members attended,* and unanimously adopted a resolu- 
tion disaffiliating from Bakery Workers for reasons' 
related to its expulsion from AFL-CIO, directing all 
officers to retain their offices, protect the Local’s 
assets, and apply to the new international, American 
Bakery Workers, for a charter. The charter was 
subsequently granted. A majority of Local 492’s) 
members have signed a petition endorsing the action: 
taken at the meeting, 2183 members have signed cards 
disaffiliating from Bakery Workers and authorizing 
the Petitioner to represent them, and 2107 have signed; 
the Petitioner’s check-off cards. Of the Employer’s 
average complement of 230 to 260 employees, 245) 
have signed cards disaffiliating from Bakery Workers 
and authorizing the Petitioner to represent them.: 
All members of the shop committee at the instant 
plant have defected to the Petitioner. The Petitioner 
has advised the Employer of the foregoing change in| 
affiliation and,:through the shop committee at the in- 
stant plant, has taken over administration of the con- 
tract, processing grievances at weekly meetings with 
management. | 

Bakery Workers has removed the defecting officers 
of its Local 492 and has appointed a trustee and as- 
sistant trustees for the Local. The trustee has estab-) 


2 The charter was granted to a dissident group which within 
Bakery Workers, led by 5 officers of the International known as 
“Committee to Preserve Integrity in the Bakery and Confec-' 
tionery Workers International Union of America, AFL-CIO.” 

$The usual attendance at Local 492 membership meetings was 
200 to 275. | 
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lished a new office and has held meetings of small 
groups of employees, some of whom signed ecards de- 
elaring their loyalty to Bakery Workers. Although 
the trustee has not handled any grievances, he in- 
formed the Employer of his appointment and claims 
to be ready, willing, and able to administer the con- 
tract. The Employer is holding checked-off dues in 
escrow. 

In the light of the foregoing, it is apparent the 
Bakery Workers Local 492 is not defunct. Even 
though most of its members and all its officers have 
defected, a trustee and assistant trustees appointed by 
Bakery Workers are actively carrying on its affairs 
from a new office, have informed the Employer to 
that effect, and have contacted members and. held 
meetings. Some of Local 492’s members have re- 
mained loyal. It is willing to, and capable of, admin- 
istering its contract.‘ 

However, the Board has held, under circumstances 
similar to those existing here, that the expulsion of an 
international union from its parent organization, 
coupled with disaffiliation action at the local level for 
reasons related to the expulsion, disrupts and confuses 
the established bargaining relationships between the 
employer and the representative of the employees, 
creating a schism which warrants the holding of an 
election despite the existence of a contract between 
such representative and the employer. A departure 
from this principle is not warranted by the fact that 
the disaffiliation action may have violated the consti- 
tutions and by-laws of Local 492 and Bakery Work- 


*The Youngstown Steel Door Company, 116 N. L. R. B. 986. 
Cf. John Deere Plow Works of Deere & Co., 115 N. L. R. B. 
923, p. 925. 

5A. 0. Lawrence Leather Company, 108 N. L. R. B. 546. 
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ers, or did not meet all the formalities which the 


Board in some cases has required.’ We therefore find 
that a schism exists® and that the contract does not 





* Globe Forge, Ino., 115 N. L. R. B. 862. We find no merit 
in the Intervenors’ contention that the disaffiliation-affiliation 
action was directed by a rival union engaged in raiding activi- 
ties, It is clear that the movement was led by a dissident 
group within the Bakery Workers Union itself and not by - 
raiding, outside union (see fn. 2 above). 

7 In view of the nationwide publicity surrounding the Bakery 
Workers’ expulsion proceedings, the efforts of both factions in 
the Union to explain their positions to all locals and their mem+ 
bers, and the discussions of these matters by the members at 
meetings prior to December 12, we find without merit the Inter: 
venors’ contention that the notice sent to all shops for posting, 
announcing the December 11 meeting of Local 492, did not 
adequately advise the members of the purpose of the meeting. 
Written on Local 492’s letterhead, the notice stated: “Attention. 
Attention. To All Members. There will be a general member- 
ship meeting at the Dobbins Vocational School, 22nd & Lehigh 
Avenue, Philadelphia, Penna. on Wednesday, December 11, 
1957, at 8:00 P. M. Matters of great importance to everyone 
will be discussed and voted upon. Therefore, everyone is urged 
to attend this important meeting. Fraternally yours, John D. 
Nicola, Secretary-Treasurer.” See A. C. Lawrence Leather 
Company, 113 N. L. R. B. 60; Empire Zine Division, The New 
Jersey Zinc Company, 108 N. L. R. B. 1662. The Local 492 
disaffiliation meeting occurred on December 11, one day before 
Bakery Workers’ expulsion from AFL-CIO became effective 
on December 12. However, the meeting occurred 2 days after 
the AFL-CIO convention voted for expulsion on December 9, 
We therefore find, contrary to the contention of the Intervenors, 
that the Local 492 disaffiliation was not premature. 

*In view of our decision herein, we find it unnecessary to, 
and therefore do not, pass upon the Petitioner’s other objec: 
tions to the contract. Nor do we pass upon the obligations of 
the parties with respect to the contract, as requested by the 
age aes Ar John Deere Plow Works of Deere & Co., 115 N. L: 
R. B. 923. | 
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bar an election at this time.’ Accordingly, we find 
that a question affecting commerce exists concerning 
the representation of employees of the Employer 
within the meaning of Section 9 (c) and Section 2 
(6) and (7) of the Act.” 

4. In accord with the agreement of the parties, we 
find that the following employees of the Employer con- 
stitute a unit appropriate for the purpose of collective 
bargaining within the meaning of Section 9 (b) of the 
Act. All production employees at the Employer’s 
bakery, Ridge Avenue and Sedgely Streets, Philadel- 
phia, Pennsylvania, excluding drivers, salaried em- 
ployees, confidential employees, and supervisors as 
defined in the Act. 


DIRECTION OF ELECTION 


As part of the investigation to ascertain represent- 
atives for the purposes of collective bargaining with 


°The Petitioner’s alternative request that the Board declare 
that it has succeeded to Local 492’s contract and dismiss the 
petition is denied. Prudential Insurance Company, 106 N. L. 
R. B. 287, relied on by the Petitioner, is inapposite. In that 
case an employer petition was dismissed on motion of tlie union 
to which the contract had been assigned in connection with a 
disaffiliation action, the Board finding that the union had suc- 
ceeded to the contract. Here, there was no assignment. More- 
over, it is clear that the Petitioner may not, after raising 3 
question concerning representation by filing a petition, there- 
after assert what it alleges to be its own contract as a bar. 
Puerto Rico Cement Corp., 97 N. L. R. B. 382. The other cases 
cited by the Petitioner are inapposite because they did not in- 
volve schism situations. 

2° We find no merit in the Intervenors’ contention that a free 
election cannot be held because of the Petitioner’s seizure of 
Local 492’s assets. There is no indication that the assets have 
been disbursed to tho Petitioner’s advantags, as was done in 
Kearney & Trecker Corp. v. N. L. R. B., 210 F. 2d 852 (C. A. 
7), relied on by the Intervenors. 
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the Employer, an election by secret ballot shall be con- 
‘ducted as early as possible but not later than 30 days 
from the date of this Direction, under the direction and 
supervision of the Regional Director for the Region in 
which this case was heard, and subject to Sections 
102.61 and 102.62 of National Labor Relations Board 
Rules and Regulations, among the employees in the 
unit found appropriate in paragraph numbered 4, 
above, who were employed during the payroll period 
immediately preceding the date of this Direction of 
Election, including employees who did not work during 
said payroll period because they were ill or on vacation 
or temporarily laid off, and employees in the military 
services of the United States who appear in person at 
the polls, but excluding those employees who have since 
quit or been discharged for cause and have not been re- 
hired or reinstated prior to the date of the election, and 
also excluding employees on strike who are not entitled 
to reinstatement, to determine whether or not they de- 
sire to be represented, for purposes of collective bar- 
gaining, by Local 492, American Bakery and Con- 
fectionery Workers International Union, AFL-CIO; 
or by Local 492: Bakery and Confectionery Workers 
International Union of America; or by neither. 
Dated, Washington, D.C. 
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1. This Case Involves a Patent Violation of Section Xc)(2) 
of the Act 


The meaning and intent of Section 9(c)(2) of the Act? 
are clear on its face and the legislative history (Brief 
for Appellant, hereafter cited ‘‘Appt. Br.,’’ pages 23-26) 
fully confirms that the unambiguous language of Section 
9(c)(2) is aimed at all manner of Board discriminations 
between parties to representation proceedings based on the 
identity of the parties. Appellees claim (Bd. Br. 13) that 
the sole purpose of the provision was actually to stop the 
Board from applying more stringent remedial orders under 
Section 8 of the Act against company-dominated ‘‘in- 
dependent’’ unions than against unions affiliated with the 
A.F.L. or C.1.0. However, the difficulty with this argu- 
ment is that Section 9 of the Act is concerned only with 
representation proceedings. Unfair labor practices are 
covered in Section 8. Another specific amendment to the 
Act aims at Board discrimination in the latter area. See 
Section 10(c), 29 U.S.C. 160(c). Obviously, Congress did 
not amend Section 9 in order to modify Section 8! In 
any event, whatever may have been the specific discrimina- 
tion which Congress originally sought to eliminate—a sub- 
ject upon which opponents and proponents to Taft-Hartley 
disagreed—the provision clearly specifies that there shall 
be no discrimination in representation cases based upon 
identity. 


2. Appellees May Not Defend the Board’s Action on Different 
Grounds Than Assigned by the Board: the Lawrence 
Leather Rule Is the Issue Here 


As Section 9(c)(2) clearly applies to the instant case 
and invalidates the Lawrence Leather rule (A. C. Lawrence 
Leather Company, 108 NLRB 546, decided in 1954; see 
Appt. Br. 17-27), counsel for appellees now seek to defend 
the Board’s action in the instant Nabisco cases on an 
entirely different ground than the ground stated in those 


1 National Labor Relations Act, as amended, hereinafter called the ‘‘ Act.’? 
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cases by the Board itself. This they may not do. See 
Securttves and Exchange Commission v. Chenery Corpora- 
tion, 318 U.S. 80, 95; Securities and Exchange Commission 
v. Chenery Corporation, 332 U.S. 194, 196. The justifica- 
tion now urged for the first time in this Court for the 
Board’s Nabisco decisions was nowhere cited in those 
decisions, and, in fact, was not even promulgated by the 
Board until the very day that the Brief for Appellees was 
filed in this Court. See Matter of Hershey Chocolate Cor- 
poration, 121 NLRB No. 124, decided September 18, 1958, 
released September 20, 1958.2 Moreover, as appellant has 
pointed out (Appt. Br., 11, n. 9; 32, text and n. 21), the 
Board’s own notice of March 28, 1958, in the Hershey 
Chocolate case had announced previously that ‘‘. . . the 
Board will continue to apply existing precedents pertinent 
to the issues set forth hereinabove unless and until such 
precedents are modified or overruled in whole or in part in 
published decisions of the Board.’? (J.A. 42). Thus, al- 
though appellees admit that the Nabisco decisions and 
the Board’s decision in the Great Atlantic and Pacific Tea 
Company, case (120 NLRB No. 91; Bd. Br. 37) relied on 
here by the Board (Bd. Br. 3, n. 4), were based upon the 
Lawrence Leather rule appellees make no attempt to defend 
the Lawrence Leather rule in their brief; instead, they 
argue in effect that the rules since announced in the Hershe, 
ease and a series of 1952 rulings (Wade Manufacturing 
Company, 100 NLRB 1135) might have provided a proper 
basis for the results in the Nabisco cases (Bd. Br. 20-22). 


| 

2The remarkable timing of the Hershey Chocolate decision is paralleled 
by the Board’s recent dismissal of ABC petitions in the Nabisco Houston 
case (29-RC-1266, September 9, 1958) and in Alfred Nickles Bakery, Ino. 
(8-RC-3241, September 11, 1958). See Bd. Br. 23, footnote 17. The Board’a 
change of pace in the latter two cases defies explanation. It’s true that 
the Nickles and the Houston Nabisco cases did not involve a disaffiliation 
meeting of the incumbent local. This was not true in the Pittsburgh Nabisco 
case where nonetheless the Board directed an election on schism grounds. 
The Houston Nabisco and the Nickles cases can best be distinguished from 
the Board’s other Nabisco cases by the intervening prosecution of this 


appeal. | 
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However, the fact is that in the Nabisco cases, the Board 
relied on Lawrence Leather in finding that there was a 
‘‘schism’’ which resulted in holding that appellant’s con- 
tract was no bar to an election. Board counsel cannot 
now come in with a new or different rationale to support 
the Board’s decisions. 


3. The Board Failed to Find That the Appellant’s Nabisco 
Contract Does Not Effectuate the Purposes of the Act. 


The fact remains that the Board made no finding that 
appellant’s existing Nabisco contract no longer stabilizes 
industrial relations between Nabisco and its employees in 
a manner consonant with the Act. The Board found only 
that there was a Lawrence Leather type schism—‘‘expul- 
sion of a labor organization from its parent .. . followed 
by disaffiliation at the local level for reasons related to 
the expulsion’’—and that the contract was, therefore, not 
a bar at some plants (Appt. Br. 18; J.A. 18), although 
the Board now says that the same agreement is a contract 


bar at the Houston plant (Case No. 39-RC-1266, decided 
September 9, 1958). 


Appellant contends that the new schism rule announced 
in the Hershey case is equally improper as it takes into 
account the reasons for the purported schism. The 
only proper test is whether the existing agreement 
continues to stabilize industrial relations in such a manner 
as to effectuate the purposes of the Act. However, even 
if the Hershey test were proper, that test was not applied 
here. Therefore, as it is a matter of the Board’s admin- 
istrative Judgment whether there exists in the Nabisco 
eases industrial instability created by a basic intra-union 
split reflected at the local level, this Court may not deter- 
mine for the Board whether the Board would have reached 
the same result by applying the Hershey rule or some 
other test. See the Chenery cases cited, supra. 
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4. The Board's Unit Finding Was Obviously Discriminatory 





Appellees contend that the Board properly held that 
the historical multiplant bargaining unit had not elimi- 
nated the individual plants as separate appropriate units. 
Three factors, they claim, establish the appropriateness 
of single-plant units in the Nabisco cases and distinguish 
the Nabisco cases from the General Motors decision (120 
NLRB No. 162; J.A. 27-39). But even tested by these 
factors, belatedly urged by counsel for appellees, there is 
a stronger basis for finding a multiplant unit in the Nabisco 
eases than in General Motors or the even more recent 
Board decision in Eaton Manufacturing Company, 121 
NLRB No. 104 (decided September 9, 1958) where the 
Board also found in favor of a single, multiplant unit 
at a time when the Eaton agreement, like the General 
Motors contract, was open for renegotiation. 





First, appellees say that National Biscuit Division’ is 
comprised of delegates from local unions who as a group 
retain control over the negotiations between appellant and 
Nabisco (Bd. Br. 26). This seems to us to say no more 
than that appellant, being a collective body, reaches its 
decisions by democratic methods. 


The union bargaining agents in GM and Eaton had iis 
same sort of internal structures. Indeed, in the Eaton 
ease, the various delegates to the Eaton Council vote on 
bargaining demands under binding instructions from their 
locals, and it is the locals themselves, rather than the 
Council, which ratify the contract. Ratification by locals 
is also required in the UAW structure which the Board 
considered in the General Motors case. Appellant, on the 
other hand, is not subject to binding instructions or ratif 
cation by its constituent local unions. 





Second, appellees say that it is actually the local union, 
rather than appellant, which is the representative of the 
Nabisco employees. They base this argument largely up 
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the various references to local unions in the current con- 
tract between appellant and Nabisco (Bd. Br. 26-28). 


Similarly, however, in the GM case, the Board found 
that ‘‘the recognition clause in the master agreement 
refers to the employees in ‘bargaining units’; on the sub- 
ject of selection of district committeemen and shop com- 
mitteemen, it also speaks of their selection in ‘bargaining 
units.’’’? The Board also found that the GM-UAW con- 
tract ‘‘speaks of an authorized strike in one bargaining 
unit effecting the flow of materials to other bargaining 
units.’? Nevertheless, the Board concluded in GM that 
the company and the UAW carried on their bargaining 
on the basis of a single, multiplant unit. 


Third, appellees say that the Nabisco master agreement 
does not prescribe uniform terms and conditions of em- 
ployment but contains ‘‘separate provisions applicable to 
each local union.’’ Yet, in both the Eaton and GM master 
contracts—unlike the Nabisco master agreement—there is 


a provision for supplemental agreements negotiated and 
executed between each local union and management at each 
plant, covering terms and conditions of employment peculiar 
to each plant. 


Thus, the very factors which appellees claim defeat the 
multiplant unit in the Nabisco cases are even more pro- 
nounced in the General Motors and Eaton cases. In the 
last analysis, the decisive difference which appellees claim 
between this case and General Motors is the fact that in 
General Motors ‘‘(a)lthough each plant was certified as 
a separate unit ... the plants never bargained upon an 
individual basis.’’ (Bd. Br. 29). Under this argument, 
important matters, currently affecting employees’ rights, 
depend upon ancient bargaining history. The fact is that 
in both eases single-plant units obtained at the outset; 
and in both cases, multiplant collective bargaining has been 
in effect for a number of years. That such bargaining 
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has been in effect a few years longer in one case than 
in the other can hardly be termed a decisive difference. | 


Finally, we believe that the very arguments made by 
appellees to justify single-plant units in the instant case 
are particularly mischievous. They come down to nothing 
more or less than the complete disregard of a contract 
negotiated, executed, and, until now, honored by all the 
parties directly concerned. In short, in derogation of its 
own rules and precedents and in plain violation of Section 
9(c)(2) of the Act, the Board has destroyed a valid sub- 
sisting agreement and has disrupted the otherwise stable 
industrial relations between appellant and Nabisco. 





CONCLUSION | 

Therefore, the District Court had jurisdiction over appel- 
lant’s suit and the case should be remanded to that Court 
with instructions to enter a preliminary injunction and 
thereafter to decide the case on the merits. 


AxsraHam J. Harris 

Joon V. Lone 

James H. Heiter | 
1026 Woodward Building | 
Washington 5, D. C. ! 


Attorneys for Appellant 


: 
Respectfully submitted, 





SHer, OPPENHEIMER & Harris 
1026 Woodward Building 
Washington 5, D. C. 


Of Counsel 








- JOINT APPENDIX 


ER EL RIES a I ES 


IN THE 


Dnited States Court. of Appeals 


For txe District or CoLtums1ra Circourr 


No. 14,576 


—614 


Nationa Biscorr Drvisioy, etc., Appellant, 
v. 


Boyp LrEpom, ET au., Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


United States Court of Appeals 
For the 
District of Columbia Circuit 


FILED ~sep5 1958 6 
Srgeh d) Sleiraal? — 


. Press or Byrron’S. Apams, Wassurcron, D.C. 


>, 








Verified Complaint 


Exhibit 1 (NLRB decision and direction of election, 
Case No. 3-RC-1969) 


Exhibit 2 (NLRB decision and direction of election, 
Case No. 1-RC-5321) 


Exhibit 3 (NLRB decision and direction of election, 
Case No. 10-RC-4074) 


Exhibit 4 (NLRB decision and direction of election, 
Cases Nos. 4-RC-3559, 4-RC-3560) 


Exhibit 5 (NLRB decision in General Motors 
Corporation, et al, 120 NLRB No. 162) 

Exhibit 6 (NLRB Notice, ete., in Hershey Choco- 
late Corporation, 4-RM-265) 


Exhibit 7 (NLRB decision and direction of election in 
Purity Baking Co., 121 NLRB No. 17) 


Plaintiff’s Motions for Temporary Restraining Order 
and for Preliminary Injunction 


Affidavit of Henry S. Alvino 
Affidavit of Kalman Sklar 
Motion for Leave to Intervene, by National Biscuit 
Company 
Exhibit A, Affidavit of Thomas D. McMahon .... 
Motion of Defendant to Dismiss Complaint 
Affidavit of Ogden W. Fields 


Master Agreement between National Biscuit Com- 
pany and National Biscuit Division, ete., 
September 1, 1957 to August 31, 1959 (Part 
of Defendant’s Exhibit A) 


Biscuit Council of the Bakery and Confectionery 
Workers’ International Union of America 
By-Laws (Part of Defendant’s Exhibit A) .. 


Resolution of Local No. 492 (Part of Defendant’s 
Exhibit A) 





197 


Transcript of Proceedings (before Holtzoff, J.) July 4 
21 


17, 1958 
Order dismissing complaint, July 17, 1958 
Pertinent docket entries 








IN THE 


United States Court of Appeals 


For tHe District or CotumBia Circuir 


No. 14,576 


Nationau Biscurr Division, etc., Appellant, 


Vv. 


Boyp Lrrpom, ET au., Appellees. 


JOINT APPENDIX 


Appeal from the United States District Court for the 
District of Columbia 








2 


[Filed July 10, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1813-58 


NationaL Biscuit Division (Biseuit Council, Bakery and 
Confectionery Workers’ International Union of 
America), as bargaining agent and contractual 
representative of certain employees of the National 
Biscuit Company, 1000-16th Street, N.W., Washington, 
D. C., Plaintiff 

v. 


Boyp Lreepom (Chairman), Puiure Ray Rogers, StepHen 
S. Bean, JosepH A. JENKINs, and Jonn H. Fanning, 
individually and as members of the Nationa, Lasor 
Retations Boarp, 330 C Street, S.W., Washington, 
D. C., Defendants 


Complaint for Declaratory and Injunctive Relief 


1. Plaintiff is a ‘‘labor organization’’ within the 
meaning of 29 U.S.C. 152(5), having its offices at 
1000-16th Street, N.W., Washington, D. C. It represents 
and negotiates collective bargaining contracts on behalf 
of production and maintenance employees at the below- 
listed plants and facilities of the National Biscuit Company 
(hereafter referred to as ‘‘Nabisco’’), and it exists for 
the purpose of the economic enhancement and protection 
of such employees (hereafter referred to as ‘‘Nabisco 
employees’’) through the negotiation of collective bar- 
gaining agreements and through other legitimate 
activities respecting wages, hours, pension and welfare 
benefits, and other working conditions. Plaintiff is the 
exclusive statutory bargaining agent for, and the union 
party to an unexpired contract covering, certain employees 
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of Nabisco, some or all of whom are members of the 
plaintiffs’s constituent local labor unions. Plaintiff’s 
constituent local unions admit to membership Nabisco 
employees at the respective facilities indicated below. 
While plaintiff is affiliated with the Bakery and Con- 
fectionery Workers’ International Union of America 
(hereafter referred to as ‘‘the International’’), its 
membership is open to delegates from local unions, 
whether or not affiliated with that International, so long 
as they have members employed at Nabisco biscuit and 
cracker plants. Plaintiff is presently the sole and 
exclusive bargaining agent and contractual representative 
for approximately 10,000 employees at the below-listed 
Nabisco plants and facilities having to do with the pro- 
duction, distribution and marketing of Nabisco biscuit and 
cracker products. As of September 1, 1957, the initial 
effective date of the current unexpired collective bargaining 
contract between plaintiff and Nabisco, plaintiff’s con- 
stituent local unions (all affiliated with the International) 
and the Nabisco plants where plaintiff was exclusive 
bargaining agent and contractual representative for the 
production and maintenance employees were as follows: 





Local #1—New Chicago Bakery, Chicago Shippin 
Branch, Chicago Depot, Chicago Northside, Chicago South- 
side and Wilmette Sales Branches | 


Local # 12—Pittsburgh Bakery, Pittsburgh Shipping 
Branch, Pittsburgh, Pittsburgh South and McKeesport 
Sales Branches | 


Local # 42—Atlanta, Ga. Bakery & Shipping Branch | 


Local # 125—Oakland, Cal. Bakery, Sales Branch and 
San Francisco Sales Branch | 


Local # 163—Houston, Texas Bakery 
Local + 240—Denver, Colo. Bakery 





| 
| 
| 
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Local + 254—St. Louis, Mo. Bakery & Shipping Branch 
Local + 310—Dayton, Ohio Cone Bakery 

Local + 348—Cambridge, Mass. Bakery 

Local + 357—Niagara Falls, N.Y., S.W. Bakery 

Local + 364—Portland, Ore. Bakery 

Local + 400—Los Angeles, Cal. Milk Bone Bakery 


Local + 405—New York Bakeries & Machine Shops, 
New York Shipping Branch, Milk Bone Bakery, N.Y. 
Garage N.Y. Export Agency and Bronx, Brooklyn, 
Chelsea, Freeport, Jamaica, Long Island City, Mineola, 
Mt. Vernon, New Brighton, Patchogue, Ridgewood, South 
Brooklyn & Yonkers Sales Branches 


Local + 430—Kansas City, Mo. Sales Branch 


Local + 431—Buffalo Milk Bone Bakery, Cone Bakery, 
Distribution Center & Buffalo Sales Branch 


Local + 492—Philadelphia, Pa. Bakery, Shipping 
Branch, and York Pretzel Bakery. 


2. Defendants are the members of the National Labor 
Relations Board (see 29 U.S.C. 153) and they are sued 
both in their capacities as members of that Board (‘‘the 
N.L.B.B.’’ or ‘‘the Board’’) and as individuals who have 
exceeded the authority vested by law in the Board. All 
of the defendants officially reside or are found in the 
District of Columbia. 


3. This action arises under the Labor Management 
Relations Act of 1947, 29 U.S.C. 151 et seq., an Act of 
Congress regulating commerce, and the amount in con- 
troversy exceeds $3,000.00, exclusive of interest and costs. 
The jurisdiction of this court is based on 28 U.S.C., secs. 
1337 and 2201-2, and District of Columbia Code (1951), 
sees. 11-305, 11-306. This action also arises under 
section 10 of the Administrative Procedure Act, 5 U.S.C. 
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1001, 1009, and the Fifth Amendment to the United States ! 
Constitution, and the jurisdiction of this court is also based | 
on those provisions. ! 


4, This action is filed to secure declaratory and other 
relief and to enjoin defendants and their agents and/| 
subordinates from conducting any representation election | 
or effectuating the direction of any such election in 
N.L.R.B. Cases Nos. 1-RC-5231, 3-RC-1969, 4-RC-3559, | 
4-RC-3560 and 10-RC-4074, as hereinafter more fully | 
appears. 


5. Plaintiff holds annual meetings at which its members| 
vote upon and agree to various contract demands which | 
plaintiff, as the exclusive bargaining representative for | 
the Nabisco employees described in paragraph 1 of this 
complaint, thereafter presents to Nabisco. The practice of i 
having a single such representative for all of said em-| 
ployees for purposes of bargaining and contracting with | 
Nabisco has existed since 1941. Throughout this period, 
plaintiff, or its predecessor, the Biscuit Council, has acted | 
as the exclusive contract negotiator on all matters of| 
national concern for all of the Nabisco biscuit and cracker | 
employees of its constituent unions. At plaintiff’s 1953 | 
annual meeting, its members agreed that plaintiff should | 
demand from Nabisco a single nation-wide multi-plant | 
collective bargaining contract and unit for all of the: 
Nabisco production and maintenance employees at the, 
plants and facilities listed in paragraph 1 of this complaint | 
and that plaintiff should henceforth act in all respects as. 
the sole and exclusive bargaining agents and union party 
to such contract on behalf of those employees. There- 
after in 1954, plaintiff concluded a memorandum of agree-| 
ment with Nabisco effectuating this demand, and, also in| 
1954, its constituent unions all approved resolutions 
authorizing plaintiff to enter into a formal collective’ 
bargaining contract embodying the terms of the memo- 
randum of agreement previously drawn up. The afore-, 
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said resolutions further provided that the authorizations 
contained therein should continue in effect until formally 
revoked by the constituent unions. None of those author- 
izations had been revoked as of September 1, 1957, when 
the current nation-wide multi-plant contract between 
plaintiff and Nabisco became effective. 


6. In securing the approval of the resolutions and 
authorizations described in the preceding paragraph, it 
was the intention of plaintiff, and its constituent unions to 
create a single nation-wide multi-plant collective bargain- 
ing unit and a single master agreement for that union, 
covering the wages, hours, and all other working condi- 
tions of the production and maintenance employees in 
Nabisco’s biscuit and cracker plants and facilities. It was 
recognized by the plaintiff and its constituent unions that 
they were continuing the practice which had obtained since 
1941, of having plaintiff act as exclusive contract negotiator 
for all such Nabisco employees on all matters of national 
concern and expanding this practice to include every aspect 
of bargaining and contracting with Nabisco. Henceforth 
it was their intention that plaintiff should further act as 
the sole and exclusive union contractual party for said 
employees and that there should be a single master 
collective bargaining contract. 


7. The first such master agreement between plaintiff 
and Nabisco became effective March 1, 1954, and expired, 
by its terms, August 31, 1955. The second such master 
agreement became effective on September 1, 1955 and 
expired, by its terms, August 31, 1957. The third and 
present such agreement became effective on September 1, 
1957 and will not expire, by its terms, until August 31, 1959. 
As in the case of the previous two master agreements it 
provides for a single nation-wide multi-plant bargaining 
unit covering all the production and maintenance em- 
ployees at the Nabisco plants described in paragraph 1 
of this complaint. The present master agreement, as in 
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the case of its two predecessors, recognizes plaintiff as the 
sole collective bargaining agent within the meaning of 
the Labor Management Relations Act of 1947 (29 U.S,C. 
151 et seq.) for all classes of Nabisco employees described 
in the contract, including those employees described ‘in 
paragraph 1 of this complaint. It also recognizes that all 
such employees constitute a single bargaining unit for 
purposes of representation, bargaining and contracting. 
It contains a great number of terms which are to operate 
uniformly throughout the bargaining unit. Moreover, the 
agreement, by its terms, bars both parties and their 
principals from striking, locking-out, withdrawing from the 
contract, breaching the contract, or otherwise terminating 
or modifying the contract—except pursuant to further 
agreement between plaintiff and Nabisco. : 


8. As a result of plaintiff’s 1954 designation as exclusilve 
bargaining agent for Nabisco employees, as aforesaid, 
those employees, severally, and collectively, have been able 
to secure far better and more valuable working conditions 
than they could have secured by separate negotiation of 
lesser agreements on a plant-by-plant or other less 
inclusive basis. The benefits of bargaining and contract- 
ing with Nabisco on a nation-wide multi-plant basis have 
been of great value, both monetary and otherwise, to eaich 
Nabisco employee covered by the master agreement. The 
greater bargaining power which plaintiff has brought to its 
negotiations with Nabisco has secured materially better 
conditions for the employees. Moreover, plaintiff has 
been able to achieve material progress toward the goal 
which its members and constituent unions have long shared, 
namely, the achievement of uniform working conditions 
throughout the Nabisco biscuit and cracker plants. | 


9. Commencing in December 1957, that is, after the 
effective date of the current master contract between 
plaintiff and Nabisco, certain former officers and members 
of the aforesaid Toeals 42 (Atlanta, Ga.), 348 (Cambridge, 
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Mass.), 431 (Buffalo, N. Y.) and 492 (Philadelphia, and 
York, Pa.) of the International seized the books, records, 
offices, money and other assets and facilities of those 
locals and purported to secure disaffiliation and/or 
secession of the aforesaid local unions from the Inter- 
national, nothwithstanding Article XIV, Section 22, of the 
International Constitution which provides that: ‘‘No 
local can dissolve while seven members remain’ in good 
standing and desire to retain the charter.’’ In each case, 
the ‘former officers and members appropriated the 
identifying number of the local union involved and there- 
after represented that the local had become affiliated 
with a new organization known as the ‘‘American Bakery 
and Confectionery Workers’ International Union’? (a 
transposition of the words in the name of the Inter- 
national with which plaintiff is affilated; the new 
organization is hereafter referred to as ‘‘ABC’’). Thus, 
the local unions were now said to be ‘‘Local 42, ABC’’, 
‘sLoeal 348, ABC’’, ‘‘Local 431, ABC’’, and ‘‘Local 492, 


ABC’’. During this same period certain other persons 
claiming to be affiliated with the ‘‘ABC’’ purported to 
establish new rival local unions in Pittsburgh, Pa. and 
Denver, Colo., respectively denominated ‘‘Local 12, ABC’’, 
and ‘‘Local 240, ABC’’ in an intentional and confusing 
emulation of the local affiliates of the International (and 
constituent locals of plaintiff) then existing in those cities. 


10. Shortly after these events, the aforesaid six ‘‘ABC”’ 
locals filed some seven petitions with the N.L.R.B. 
alleging that a question of representation existed in the 
Nabisco biscuit and cracker plants in their respective areas, 
and requesting that the N.L.R.B. conduct representation 
elections among the Nabisco employees, notwithstanding 
the existence and terms of the current contract between 
plaintiff and Nabisco. As a result of the seven ‘¢ ABC”? 
petitions thus filed, the N.L.R.B. instituted hearings and 
proceedings pursuant to section 9(c) of the Labor Manage- 
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ment Relations Act of 1947 (29 U.S.C. 159 (c)) to deter- 
mine whether bona fide questions of representation existed 
within the meaning of that Act. The proceedings were 
assigned N.L.R.B. case numbers as follows: | 


Petition of ‘‘Local 12, ABC’? 

(Pittsburgh, Pa.) —No. 6-RC-2096 
Petition of ‘‘Local 42, ABC” 

(Atlanta, Ga.) — No. 10-RC-4074 


Petition of ‘‘Local 240, ABC’’ 
(Denver, Colo.) ©—No. 30-RC-1439 


Petition of ‘‘Local 348, ABC”’ 
(Cambridge, Mass.)— No. 1-RC-5231 

Petition of ‘‘Local 431, ABC’’ 
(Buffalo, N. Y.) —No. 3-RC-1969 


Petitions of ‘‘Local 492, ABC’’ 
(Philadelphia and | 
York, Pa.) — Nos. 4-RC-3559, 3560 





At the close of evidence in each of the aforesaid hearings 
the records were transmitted to defendants as Board 
members, for decision in accordance with the Labor 
Management Relations Act of 1947 (hereafter referred to 
as ‘‘the Act’’) and particularly section 9 of that Act. | 





11. Plaintiff appeared as intervenor in each of the afore- 
said cases and asserted, among other things, that no valid 
question of representation within the meaning of the Act 
did or could exist; that the existence and binding terms 
of its valid unexpired contract with Nabisco constituted a 
bar to the holding of the elections sought by the ‘‘ABC”’ 
petitions; and that the only appropriate and valid 
collective bargaining and contractual unit under the Act 
was the single nation-wide multi-plant established by the 
terms of that contract, rather than the lesser units sought 
by the ‘‘ABC”’ petitions. Plaintiff introduced evidence 
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to support these assertions and also to show that the 
actions of the ‘‘ABC”’ petitioners had in any event created 
such circumstances that it would be impossible to hold 
fair elections in the areas affected by the petitions. The 
record and evidence in all seven cases overwhelmingly 
support the aforesaid assertions of plaintiff. 


12. Nonetheless on June 30, 1958, defendants acting in 
the name of the N.L.R.B. issued decisions and directions 
of election in five of the aforesaid cases (Nos. 1-RC-5231, 
3.RC-1969, 4-RC-3559, 3560, and 10-RC-4074), declaring 
that a question of representation within the meaning of 
section 9(c)(1) of the Act, 29 U.S.C. 159(c) (1), exists in 
each case and directing the holding of representation 
elections in the affected Nabisco facilities within some 30 
days. Copies of those decision are attached to this com- 
plaint as Exhibits 1, 2, 3, and 4 (two cases). 


13. In the aforesaid decisions and directions of election, 
defendants have ignored, and made findings contrary to 
the overwhelming weight of, the record evidence, in the 
following respects: 


(a) They have allegedly found that there is no clear 
indication in the history of the bargaining between 
plaintiff and Nabisco that the contracting parties in- 
tended to merge previous separate plant units into 
a single multi-plant unit. However, the evidence 
overwhelmingly shows that plaintiff and its constituent 
local unions explicitly demanded and secured from 
Nabisco in 1954 a single multi-plant bargaining unit 
and collective bargaining contract, whereas there had 
previously existed separate agreements covering lesser 
units. Moreover, the evidence of record showed that 
since 1941 plaintiff and its constituent unions had 
consistently sought an increasing degree of uniformity 
and merger of bargaining among the lesser units which 
existed prior to 1954. 
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(b) Defendants purported to find that there was no 
evidence in the language of the post-1954 master 
agreements between plaintiff and Nabisco indicating 
an intention to create a single multi-plant bargaining 
unit. However, all of those agreements contain 
articles explicitly recognizing plaintiff as the sole 
collective bargaining agent for all of the local unions 
and all of the Nabisco employees at the plants and 
facilities described in paragraph 1 of this complaint. 


(c) In each case, defendants purported to findja 
schism in the relevant constituent local union which 
affected the ‘‘plant unit’’ in the relevant geographical 
area. However, the evidence overwhelmingly showed 
that since 1954 no such units had existed and therefore 
the presence of such a schism was irrelevant. 


(d) Defendants purported to find that, notwith- 
standing the post-1954 master agreements and the 
evidence since that time of a single multi-plant 
bargaining unit they remained identifiable plant units. 
However, the evidence overwhelmingly showed that 
the parties had explicitly intended to merge all plant 
units into the larger multi-plant unit and to destroy 
the identity of the former as separate units. 








14. The aforesaid decisions and directions of election 
were arbitrary and capricious and contrary to the Board’s 
own previous precedents and rules of decision, in me 
following respects: 





(a) In accordance with its own precedents and long: 
settled policy, the Board has heretofore refused to 


direct elections in lesser units where there exists \a 
multi-plant unit such as exists here. | 


(b) Even in cases involving evidence, totally absent 
here, that parties mutually intended to preserve pre- 
viously existing separate plant units, the Board has 
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heretofore consistently refused to permit the severance 
or ‘‘carving out’’ of a lesser plant or craft unit. The 
most recent such case was General Motors Corpora- 
tion, 120 N.L.R.B., No. 162, decided on May 28, 1958 
(attached hereto as Exhibit 5). That decision cannot 
be reconciled with the Board’s decisions in the Nabisco 
cases. 


(c) The Board has heretofore applied these rules 
even where the current contract had expired or was 
about to expire (see Exhibit 5 to this complaint), and 
a fortiort where the contract was not close to 
expiration. 


(d) In the instant cases, the Board has disregarded 
and violated these rules without promulgating new 
rules of decision. Indeed it presently has under 
advisement rule-making proceedings to reevaluate the 
above rules (see ‘‘Notice’’? in Matter of Hershey 
Chocolate Corporation, Case No. 4-RM-265, attached 


hereto as Exhibit 6) and has announced that it would 
continue to apply its existing rules and precedents 
until completing its reevaluation. However, in the 
instant cases, it has refused to apply those rules. 


15. The aforesaid decisions and directives of election 
were arbitrary, capricious and exceeded the Board’s 
statutory and constitutional authority in the following 
respects : 


(a) The current contract between plaintiff and 
Nabisco is a bar to the direction of any elections among 
employees covered by the contract during the un- 
expired term of that contract. 


(b) The instant decisions constitute an abrogation 
and destruction of the current contract between plain- 
tiff and Nabisco, and the Board has no statutory or 
constitutional authority to invalidate contracts which 
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are not in conflict with the provisions of the Act. The 
decisions violate the terms of the Act and also the due 
process clause of the Fifth Amendment to the 


Constitution. | 





(c) The evidence of record before the Board over- 
whelmingly demonstrates that the contract is valid 
and binding on the parties and also that the multi-plant 
unit defined by the contract is the appropriate unit 
within the meaning of section 9 of the Act, 29 
U.S.C. 159. | 


(d) Defendants unlawfully have discriminated 
against the plaintiff by applying in the Nabisco cases 
rules of decision other than the Board’s existing rules 
and precedents. Defendants have so discriminated 
against plaintiff because the International Union with 
which it is affiliated has been expelled from the 
American Federation of Labor-Congress of Industrial 
Organizations, hereinafter called the ‘“AFL-CIO?’, 
whereas the Act expressly and explicitly prohibits the 
Board from applying in representation proceeding 
different rules of decision based upon the identity of 
the party. They have decided the instant cases 
adversely to the plaintiff on the basis of the identity 
of the ‘‘ABC”’ petitioners and plaintiff’s identity as 
an affiliate of the International. They have therefore 
acted in plain violation of section 9(c)(2) of the Act, 
29 U.S.C. 159(¢) (2), and also of the due process clause 
of the Fifth Amendment to the Constitution. ! 


(e) Without affording them due process of law in 
the form of a fair hearing and decision, defendants 
have deprived plaintiff and the Nabisco employees rep- 
resented by plaintiff of valuable property rights em- 


bodied in the current contract between plaintiff and 


Nabisco. 


(f) Defendants have in effect unlawfully delegated 
authority to the AFL-CIO by adopting as a criterion 
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for the existence of ‘‘a question concerning representa- 
tion’’ within the meaning of Section 9 of the Act the 
fact that the incumbent bargaining agent, or the In- 
ternational with which it is affiliated, has been expelled 
by the AFL-CIO, They have thus delegated to private 
persons authority vested in the N.L.R.B. by the Act. 


16. Plaintiff further alleges that it is only a matter of 
time until defendants issue similar decisions and directions 
of election in response to the ‘‘ ABC’? petitions in the two 
remaining cases now pending before the Board (nos. 6-RC- 
2096 and 30-RC-1439). It is a foregone conclusion, in view 
of the foregoing, that the decisions in those cases will be 
identical and that the Board also will direct elections in the 
single plant units sought by petitioners. 


17. By reason of the foregoing plaintiff and the Nabisco 
employees represented by it imminently are threatened with 
grievous and irreparable injury: 


(a) Plaintiff and the Nabisco employees represented 
by it will suffer the abrogation and destruction of their 
subsisting contract with Nabisco and of the valuable 
rights guaranteed by that contract, regardless of the 
result of the directed elections. That contract and the 
rights provided therein constitute property guaranteed 
under the due process clause of the Fifth Amendment 
of the Constitution. 


(b) The effect of the holding of such elections will 
be to abolish the single multi-plant Nabisco bargaining 
unit which has brought such valuable benefits to plain- 
tiff and the Nabisco employees represented by it. 


(c) If plaintiff should lose any or all of the directed 
elections its present and future bargaining power will 
be lessened to that extent. 


(d) The loss of such elections will deprive plaintiff 
of its right to represent the affected Nabisco employee 
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in accordance with and for the term of its subsisting 
contract with Nabisco. ! 





(e) Plaintiff will be forced to the expense of partici- 
pating in elections which violate the terms of its own 
contract and which are invalid as a matter of law in any 
in any event. 


(f) Plaintiff will be forced to undergo such elec. 
tions under circumstances which are inherently unfair 
and prejudicial to its chances of success, by reason of 
the past and present conduct of the “ABC” peti- 
tioners, as described in paragraph 11 of this com- 
plaint. 


(g) As a result of the foregoing plaintiff will be 
subjected to destruction and loss of membership, bar- 
gaining power and public support. | 





18. The aforesaid decisions and directions of election of 
June 30, 1958, require that the directed elections be con- 
ducted by defendant’s agents and subordinates within 30 
days after that date. Plaintiff has exhausted its availabl, 
administrative remedies and has no adequate remedy a 
law or in equity other than the bringing of this suit. There- 
fore, time is of the essence in securing the relief sought 
herein and in the motions for temporary restraining order 
and preliminary injunction filed simultaneously with this 
complaint. ! 





WHEREFORE, plaintiff prays: 


1. That this Court find and declare unlawful the holding 
of any representative election among all or any part of 
the employees covered by plaintiff’s present collective bar- 
gaining contract with the National Biscuit Company prior 
to the expiration date of that contract, namely; August 31, 


1959. 





| 
2. That this Court issue a temporary restraining order 
and thereafter in accordance with Rule 65, F.R.C.P., a pre- 
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liminary injunction, enjoining defendants and their agents 
and subordinates from conducting any such election or ef- 
fectuating the direction of any such election, including the 
directions of election heretofore issued in N.L.R.B. 
eases Nos. 1-RC-5231, 3-RC-1969, 4-RC-3559, 4-RC-3560, 
10-RC-4074. 


3. That upon the final hearing of this matter, the afore- 
said preliminary injunction be made permanent, and the de- 
fendants be further enjoined from issuing any decision 
or directing any election under 29 U.S.C. 159(¢c) which 
does not apply to plaintiff the same rules of decision as are 
applied by the National Labor Relations Board in cases 
involving other labor organizations, whether members of 
the AFL-CIO or not. 


4. That the Court grant such other and further relief as 
it may deem just and proper. 


/s/ AsraHam J. Harris 
Abraham J. Harris 


/s/ Joan V. Lone 
John V. Long 


/s/ James H. HELLER 
James H. Heller 
1026 Woodward Building 
Washington 5, D. C. 
Attorneys for Plaintiff 
SHER, OPPENHEIMER & Harris 
1026 Woodward Building 
Washington 5, D. C. 
Of Counsel. 








Aig 
AFFIDAVIT 


District of Columbia, ss: 


Henry S. Alvino, being duly sworn, deposes and says that 
he is Chairman of the National Biscuit Division, Biscuit 
Council, Bakery and Confectionery Workers’ International 
Union of America; that he has read the foregoing com- 
plaint and knows the contents thereof; and that he verily 
believes the facts stated therein to be true. | 


/s/ Henry 8. Anvino 
Henry 8S. Alvino 
Subscribed and sworn to 
before me this 10th day 
of July, 1958. 


/s/ Miprep M. Boyrp 
Notary Public, D. C. 


Commission expires June 30, 1961 





Exhibit 1 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 3-RC-1969 


Nationa Biscurr Company, Employer 





and 


AMERICAN BakERY AND CONFECTIONERY WorKERS INTERNA-| 
TIonaAL Union, Locan 431, AFL-CIO, Petitioner 


DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed, a hearing was held before a. 
hearing officer of the National Labor Relations Board.?! 
His rulings made at the hearing are free from prejudicial 
error and are affirmed. 


1 The instant case, which was consolidated with Case Nos. 3-RC-1971 and | 
1973 for hearing, is hereby severed therefrom for the purposes of decision | 
and direction of election. 
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Pursuant to Section 3 (b) of the National Labor Rela- 
tions Act, the Board has delegated its powers herein to a 
three-member panel. 


Upon the entire record, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 


2. The labor organization(s) named below claim(s) to 
represent certain employees of the Employer.* 


3. A question affecting commerce exists concening the 
representation of certain employees of the Employer, within 
Section 9 (c) (1) and Section 2 (6) and (7) of the Act.’ 


4. The following employees of the Employer constitute 
a unit appropriate for the purposes of collective bargaining 
within Section 9 (b) of the Act: 


2 National Biscuit Division of the Biscuit Council of the Bakery and Con- 
fectionery Workers International Union of America, herein called Biscuit 
Division, intervened on the basis of its master agreement covering 17 of the 
Employer’s plants, including the Buffalo, New York, plant involved herein. 


3 Biscuit Division urges its master agreement, which does not expire until 
August 31, 1959, as a bar to the Petitioner’s request for an election in a 
unit confined to the Buffalo plant. It contends that the agreement covers a 
multiplant bargaining unit and that the schism alleged to exist in the 
Buffalo plant segment thereof is of insufficient extent to remove the contract 
bar. Biscuit Division comprises 16 locals of the Bakery Workers, including 
Local 431, which represents employees at the Employer’s Buffalo plant as 
well as other employees in the area. }|Subsequent to the Bakery Workers’ 
expulsion from the AFL-CIO, its Locdl 431 held membership meetings for 
the various units it represented, including the Employer’s Buffalo plant, at 
which the membership voted overwhelmingly to disaffiliate and to affiliate 
anew as the Petitioner. The record shows that since 1954, the time of its 
formation, Biscuit Division has been the agency through which its constituent 
locals have negotiated and exccuted master agreements with the Employer 
covering 17 plants whose employees they represented. However, except for 
the establishment of a single bargaining agent for these plants, there is no 
clear indication, either in the bargaining history or the language of the 
agreements, that the contracting parties mutually intended to merge previously 
existing separate plant units into a single multiplant unit. On the contrary, 
it is evident, and we find, that the historical unit confined to the Buffalo 
plant remains clearly identifiable and is appropriate by reason of its separate 
geographic location, the absence of employee interchange with other plants, 
and the existence of distinct wage and other employment provisions applicable 
to the Buffalo plant under the master agreement, American Can Company, 
109 NLRB 1284. We conclude that a schism exists in Local 431 of the 
Bakery Workers which affects the Buffalo plant unit included in the master 
agreement. Therefore, that contract is no bar to the requested election. 
International Harvester Company, East Moline Works, 108 NLRB 600, ftn. 11. 
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All production and maintenance employees at the Em- 
ployer’s Buffalo, New York, plant including shipping and 
receiving clerks, porters and floor maintenance employees, 
but excluding all office clerical employees, operating engi- 
neers, firemen, machinists, truck drivers, professional em- 


ployees, guards, and all supervisors as defined in the Act.’ 





DIRECTION OF ELECTION 


An election by secret ballot shall be conducted among 
the employees in the unit found appropriate as early as 
possible, but not later than 30 days from the date below. 
The Regional Director for the Region where this case was 
heard shall direct and supervise the election, subject to 
Sections 102.69 and 102.70 of the Board’s Rules and Regu- 
lations. Eligible to vote are those in the unit who were 
employed during the payroll period immediately preceding 
the date below. Employees who did not work during that 
period because they were ill, on vacation, temporarily laid 
off, or in the military services of the United States, may 
vote, if they appear in person at the polls. Ineligible to 
vote are employees who have, since that period, quit or 
been discharged for cause and have not been rehired or 
reinstated before the election date and employees on strike 
who are not entitled to reinstatement. Those eligible shall) 
vote whether (or not) they desire to be represented, for! 
collective bargaining purposes, by American Bakery and 
Confectionery Workers International Union, Local 431,| 
AFL-CIO; or by National Biscuit Division of the Biscuit! 
Council of Bakery and Confectionery Workers International | 
Union of America; or by neither. | 


Boyp Lrrepom, Chairman 
Purr Ray Roncers, Member 
JosEPH ALTON JENKINS, Member | 


Nationa, Lapor Reiations Boarp! 


(Seat) Dated, Washington, D. C. 
Jun 30 1958 


4 There is no disagreement as to the composition of the unit. 








20 
Exhibit 2 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 1-RC-5321 
Nationa Biscurr Company, Employer 
and 


Loca 348, American Bakery AND CONFECTIONERY WoRKERS 
InrernationaLn Union, AFL-CIO, Petitioner 


DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed, a hearing was held before a 
hearing officer of the National Labor Relations Board. 
His rulings made at the hearing are free from prejudicial 
error and are affirmed. 


Pursuant to Section 3 (b) of the National Labor Rela- 
tions Act, the Board has delegated its powers herein to a 
three-member panel. 


Upon the entire record, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 


2. The labor organization(s) named below claim(s) to 
represent certain employees of the Employer.’ 


3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, within 
Section 9 (c) (1) and Section 2 (6) and (7) of the Act.® 


1The Employer’s name appears as amended at the hearing. 


2National Biscuit Division of the Biscuit Council of the Bakery and Con- 
fectionery Workers International Union of America, herein called Biscuit 
Division, intervened on the basis of its master agreement covering 17 of the 
Employer’s plants, including the Cambridge, Massachusetts, plant involved 
herein. 


3 Biscuit Division moves to dismiss the petition on the grounds that its 
master agreement is a bar, that the unit is multiplant in scope, and that no 
schism exists affecting the Cambridge plant. The record shows that subse- 
quent to the expulsion of the Bakery Workers from the AFL-CIO, its Local 
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4. The following employees of the Employer constitute 
a unit appropriate for the purposes of collective bargaining 
within Section 9 (b) of the Act: ! 


All production and shipping employees, sundry depart 
ment employees and lunchroom employees of the Employ, 
er’s plant located at 129 Franklin Street, Cambridge 
Massachusetts, excluding truck drivers, office clerical em 
ployees, maintenance employees, guards, and all super- 
visors as defined in the Act.‘ | 


DIRECTION OF ELECTION 


An election by secret ballot shall be conducted among 
the employees in the unit found appropriate as early as 
possible, but not later than 30 days from the date below. 
The Regional Director for the Region where this case was 
heard shall direct and supervise the election, subject to 
Sections 102.69 and 102.70 of the Board’s Rules and Regu- 
lations. Eligible to vote are those in the unit who were 
employed during the payroll period immediately preceding 
the date below. Employees who did not work during that 
period because they were ill, on vacation, temporarily laid 
off, or in the military services of the United States, may 
vote, if they appear in person at the polls. Ineligible to 
vote are employees who have, since that period, quit or 





348, an amalgamated local representing employees at the Employer’s Cam} 
bridge plant and at plants of other companies in the Boston, Massachusetts 
area, held a general executive board meeting at which it was resolved to take 
action to disaffiliate from the Bakery Workers and affiliate anew as the 
Petitioner. Shortly thereafter, at meetings of the membership at the various 
plants represented by Local 348, the above resolution was adopted unani- 
mously. As we found in Case No. 3-RC-1969 (attached hereto), where similar 
contentions were raised with respect to a unit request confined to the Em- 
ployer’s Buffalo, New York, plant, the bargaining history between Biscuit 
Division and the Employer has not merged previously existing separate plant 
units into a single multiplant unit. Moreover, the considerations which le 

us to conclude that a unit limited to the Buffalo plant remained clearly identi- 
fiable are present herein and impel the same conclusion as to the instan 

Cambridge plant. Upon the foregoing, we find that a schism exists in Loca 
348 which affects the Cambridge plant unit included in the master agreement, 
Therefore, that contract is no bar to the requested election. The motion té 
dismiss is therefore hereby denied. 


4 There was no disagreement as to the unit composition. | 
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been discharged for cause and have not been rehired or 
reinstated before the election date and employees on strike 
who are not entitled to reinstatement. Those eligible shall 
vote whether (or not) they desire to be represented, for 
collective bargaining purposes, by Local 348, American 
Bakery and Confectionery Workers International Union, 
AFL-CIO; or by National Biscuit Division of the Biscuit 
Council of the Bakery and Confectionery Workers Inter- 
national Union of America; or by neither. 


Boyp Lrepom, Chairman 
Purr Ray Ropcers, Member 
JosEPpH ALTON JENKINS, Member 


NationaLt Lasor Reitations Boarp 


(Seat) Dated, Washington, D. C. 
Jun 30 1958 


Exhibit 3 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 10-RC-4074 
Nationa Biscurr Company, Employer 
and 
AMERICAN BaKERY AND CONFECTIONERY WoRKERS INTERNA- 


TIONAL Union, AFL-CIO, Loca 42, Petitioner 
DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed, a hearing was held before a 
hearing officer of the National Labor Relations Board. 
His rulings made at the hearing are free from prejudicial 
error and are affirmed. 


Pursuant to Section 3 (b) of the National Labor Rela- 
tions Act, the Board has delegated its powers herein to a 
three-member panel. 
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Upon the entire record, the Board finds: 


1. The Employer is engaged in commerce within the 


meaning of the Act. : 


2. The labor organization(s) named below claim(s) to 
represent certain employees of the Employer.' 


3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, within 
Section 9 (c) (1) and Section 2 (6) and (7) of the Act.? | 


4, The following employees of the Employer constitute 
a unit appropriate for the purposes of collective bargaining 
within Section 9 (b) of the Act: | 


All employees of the Employer at its Atlanta, Georgia, 
operation, excluding mechanics, carpenters, electricians, 
painters, salesmen, truck drivers, office clerical employees, 
watchmen, and supervisors as defined in the Act.® | 


DIRECTION OF ELECTION 


An election by secret ballot shall be conducted among 
the employees in the unit found appropriate as early as 
possible, but not later than 30 days from the date below. 


1 National Biscuit Division of the Biscuit Council of the Bakery and Con- 
fectionery Workers International Union of America, herein called Biscuit 
Division, intervened on the basis of its current master agreement with the 
Employer covering 17 plants, including the Atlanta, Georgia, plant involved 
herein. | 


| 
2 Biscuit Division advances its master agreement as a bar to the Petitioner’s 
request for a unit confined to the Atlanta plant and contends that a multiplant 
unit has been established. The record shows that subsequent to the expulsion 
of the Bakery Workers from the AFL-CIO, its Local 42, which has repre- 
sented employees at the Employer’s Atlanta plant, held a special membership 
meeting at which it was voted unanimously to disaffiliate and reaffiliate as 
the Petitioner. As we found in Case No. 3-RC-1969 (attached hereto), where 
similar contentions were raised with respect to a unit request confined to 
the Employer’s Buffalo, New York plant, the bargaining history between 
Biseuit Division and the Employer has not merged previously existing 
separate plant units into a single multiplant unit. Moreover, the considerations 
which there led us to conclude that a unit limited to the Buffalo plant remained 
clearly identifiable are present herein and impel the same conclusion as to 
the Atlanta plant. We find therefore that a schism exists in Local 42 which 
affects the Atlanta plant unit included in the master agreement. Therefore 
that contract is no bar to the requested election. 


3 There is no disagreement as to the composition of the unit. 
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The Regional Director for the Region where this case was 
heard shall direct and supervise the election, subject to 
Sections 102.69 and 102.70 of the Board’s Rules and Regu- 
lations. Eligible to vote are those in the unit who were 
employed during the payroll period immediately preceding 
the date below. Employees who did not work during that 
period because they were ill, on vacation, temporarily laid 
off, or in the military services of the United States, may 
vote, if they appear in person at the polls. Ineligible to 
vote are employees who have, since that period, quit or 
been discharged for cause and have not been rehired or 
reinstated before the election date and employees on strike 
who are not entitled to reinstatement. Those eligible shall 
vote whether (or not) they desire to be represented, for 
collective bargaining purposes, by American Bakery and 
Confectionery Workers International Union, AFL-CIO, 
Local 42; by National Biscuit Division of the Biscuit Coun- 
cil of Bakery and Confectionery Workers International 
Union of America; or by neither. 


Boyp Lreepom, Chairman 
Pur Ray Ropcers, Member 
JosepH ALTON JENKINS, Member 


Nationat Laspor Reuations Boarp 


(Seat) Dated, Washington, D. C. 
Jun 30 1958 
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Exhibit 4 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Cases Nos. 4-RC-3559, 4-RC-3560 


NationaL Biscuit Company, Employer 





and | 


Loca 492, AMERICAN BAKERY AND CONFECTIONERY Workers 
InTERNATIONAL Union, AFL-CIO, Petitioner | 


DECISION AND DIRECTION OF ELECTION 


Upon petitions duly filed, a consolidated hearing was 
held before a hearing officer of the National Labor Rela- 
tions Board. His rulings made at the hearing are free 
from prejudicial error and are affirmed.’ | 


Pursuant to Section 3 (b) of the National Labor Rela- 
tions Act, the Board has delegated its powers herein to!a 
three-member panel. 


Upon the entire record, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 








2. The labor organization(s) named below claim(s) to 
represent certain employees of the Employer. | 


3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, within 
Section 9 (c) (1) and Section 2 (6) and (7) of the Act.?' 


1 National Biscuit Division of the Biscuit Council of the Bakery and Con- 
fectionery Workers International Union of America, herein called Biscuit 
Division, has a master agreement with the Employer covering 17 plants, 
including the Philadelphia and York, Pennsylvania, plants represented by 
Local 492 of the Bakery Workers. We find that the Bakery Workers anh 
its Local 492 were properly permitted to intervene on behalf of Biscuit 
Division. We also find, in the absence of a stipulation, that the two competing 
locals are labor organizations. 


2 Biscuit Division’s master agreement is advanced as a bar and the con- 
tention ig made that a multiplant unit has been established. The facts 
regarding the Bakery Workers’ expulsion from the AFL-CIO and Local 492’s 
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4. The following employees of the Employer constitute 
units appropriate for the purposes of collective bargaining 
within Section 9 (b) of the Act: 


(A) All production employees at the Employer’s Phil- 
adelphia, Pennsylvania, plant, excluding all other em- 
ployees, drivers, salaried employees, confidential em- 
ployees, and supervisors as defined in the Act. 


(B) All production employees at the Employer’s York, 
Pennsylvania, plant, excluding all other employees, 
drivers, salaried employees, confidential employees, and 
supervisors as defined in the Act.’ 


DIRECTION OF ELECTION 


An election by secret ballot shall be conducted among 
the employees in the unit found appropriate as early as 
possible, but not later than 30 days from the date below. 
The Regional Director for the Region where this case was 
heard shall direct and supervise the election, subject to 


Sections 102.69 and 102.70 of the Board’s Rules and Regu- 
lations. Eligible to vote are those in the unit who were 
employed during the payroll period immediately preceding 
the date below. Employees who did not work during that 
period because they were ill, on vacation, temporarily laid 
off, or in the military services of the United States, may 
vote, if they appear in person at the polls. Ineligible to 
vote are employees who have, since that period, quit or 


subsequent disaffiliation from the Bakery Workers and new affiliation as the 
Petitioner, are set forth in The Great Atlantic and Pacific Tea Co., 120 NLRB 
No. 21. As we found in Case No. 3-RC-1969 (attached hereto), where 
similar contentions were raised with respect to a unit request confined to 
the Employer’s Buffalo, New York, plant, the bargaining history between 
Biscuit Division and the Employer has not merged previously existing separate 
plant units into a single multiplant unit. Moreover, the considerations which 
there led us to conclude that a unit limited to the Buffalo plant remained 
clearly identifiable are present here and impel the same conclusion as to the 
York and Philadelphia plants. We find therefore that a schism exists in 
Local 492 which affects the Philadeiphia and York plant units included in 
the master agreement. Therefore that contract is no bar to the requested 
election. 


3 The parties agreed as to the composition of the units. 
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been discharged for cause and have not been rehired or 
reinstated before the election date and employees on strike 
who are not entitled to reinstatement. Those eligible shall 
vote whether (or not) they desire to be represented, for 
collective bargaining purposes, by Local 492, American 
Bakery and Confectionery Workers International Union, 
AFL-CIO, or by National Biscuit Division of the Biscuit 
Council of the Bakery and Confectionery Workers Inter- 
national Union of America; or by neither. ! 


Boyp LrEevom, Chairman 
Pururp Ray Roncers, Member 
JosEPH ALTON JENKINS, Member' 


Nationa, Lasor Retations Boarp 


(Seat) Dated, Washington, D. C. 
Jun 30 1958 





Exhibit 5 
120 NLRB No. 162 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 7-RC-3698 


GENERAL Morors CorporaTIon, 
Capmtac Motor Car Division, Employer 


and 


FeperaTeD Toon Crarts, affiliated with AMERICAN 
FEDERATION OF SKILLED Crarrs (AFSC), Petitioner 


Cases Nos. 7-RC-3789, 3791, 3801 


GENERAL Motors Corporation, 
Pontiac Motor Division, Employer | 





and 


INTERNATIONAL AssociaTION OF Toon CRAFTSMEN, affiliated 
with Nationa InpepenpenT Union Councm (NIUC), 
and with Internationa, Society oF SKmLED TRADES 
(ISST), Petitioner | 
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Case No. 7-RC-3764 


GeNneERAL Motors Corporation, 
Pontiac Moror Division, Employer 


and 
INTERNATIONAL UNION, INTERNATIONAL SOCIETY OF 
ELectricaL CraFtsMEN, affiliated with ISST, Petztzoner 
Case No. 6-RC-2089 


GeneraL Morors Corporation, 
FisHEr Bopy Division, PirrssurcH Puant, Employer 


and 


Tue Society or Toot anp Dm CrarrsmMen (NIUC), 
Petitioner 


Case No. 8-RC-3162 


Tue Forp Motor Company (Loran, On10 Puant), 
Employer 


and 
INTERNATIONAL UNION oF OPERATING ENGINEERS, 
Loca 589, AFL-CIO, Petitioner 


DECISION AND ORDER 


Upon separate petitions duly filed under Section 9 (c) 
of the National Labor Relations Act, hearings were held 
in the above-entitled proceedings before Seymour G. Clark, 
Jr., James A. Wehrenberg, and Donald J. Myers, hearing 
officers.1 The hearing officers’ rulings made at the hearing 
are free from prejudicial error and are hereby affirmed. 


1A petition in General Motors, Saginaw Steering Gear Division, Case No. 
7-RC-3799, was originally consolidated with the Pontiac Motor Car Division 
cases; at the hearing it was severed and rata upon that petition was con- 
tinued to a later date by agreement of the parti 

The petitions in Cases Nos. 7-RC-3698, 3789, 3791, 3801, 3764, 6-RC-2089, 
and 8-RC-3162 are hereby consolidated for decisional purposes. 
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International Union, United Automobile, Aircraft and 
Agricultural Implement Workers of America (UAW), 
AFL-CIO, hereinafter referred to as the UAW, intervened 
in all of these cases as the long standing bargaining repre-| 
sentative of the great bulk of the employees of the two 
companies involved. After the close of hearing in Case 
No, 8-RC-3162, and during the hearings in the other 3 
proceedings, the UAW moved that all of these cases, plus: 
a number of other representation proceedings now pending' 
before the Board, be consolidated for purposes of both! 
hearing and decision. | 


The UAW also moved for continuances in the 3 cases in-| 
volving the General Motors Corporation, hereinafter called 
GM. All of these motions were denied, first by the hearing| 
officers where appropriate, and later by the Board. ! 





The UAW also asked for oral argument before the 
Board. Because of the importance of the issues raised by| 
the petition in these cases and the many others now pending, | 
because of the concern expressed by the various companies 
over the possible impact disposition of these cases may have! 
upon their bargaining relationship with the UAW, and’ 
because these parties assert that early definite disposition’ 
of the cases is essential to the continued maintenance of, 
industrial stability in the labor management relations of | 
these companies with their employees, a stability which’ 
we deem of the utmost importance to the national economy! 
today, the Board granted the request for oral argument. 
Pursuant to notice,* the Board heard oral argument in| 

2In addition to the petitions on which these hearings were held, others have. 
been filed in various Regional Offices presenting essentially the same issues; 
raised here and for the most part by the same petitioners. Forty-five such | 
petitions name General Motors as employer, 13 name Ford, and 21 name 


the Chrysler Corporation. In all of these other cases, the UAW is the} 
incumbent bargaining representative. 


3 The Board’s notice also invited the Chrysler Corporation, Pattern Makers | 
League of America, AFL-CIO, American Motors Company, Continental Motors, 
Holly Carburetor Co., the N.A.M., and the U.S. Chamber of Commerce Labor 
Relations Division, to participate in the oral argument as amicus curiae. | 
American Motors filed a statement and the AFL-CIO submitted a letter and | 
attachments in response to the invitation. | 
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Detroit, Michigan, on May 21, 1958.4 Representatives of 
each of the parties participated; in addition, a representa- 
tive of the Chrysler Corporation also presented the views 
of that Company, as amicus curiae. 


Upon the entire record in this case, the Board finds: 


(1) The employers are engaged in commerce within the 
meaning of the Act. 


(2) International Union, United Automobile, Aircraft 
and Agricultural Implement Workers of America (UAW), 
AFL-CIO, is a labor organization representing employees 
of the employers.5 International Union of Operating Engi- 
neers, Local 589, AFL-CIO, is a labor organization claiming 
to represent the employees of the Ford Motor Company. 


During the course of the hearing UAW and GM contested 
the labor organization status of all the Petitioners involved 
except the Operating Engineers. They contend that none 
of these organizations is a labor organization qualified for 
Board certification in bargaining units of craft status or 
departmental employees pursuant to severance elections.® 
In view of our ultimate decision herein dismissing all the 
petitions, no purpose would be served in considering the 
voluminous evidence received on this point. We shall there- 
fore make no determination in this proceeding concerning 
the qualification of the various Petitioners to sustain their 
petitions. 

4 Member Jenkins, who was unable to hear the oral argument, personally 
read the entire record transcript of that portion of the proceedings. 


5 At the hearings UAW intervened together with its respective locals, through 
which it represents the pertinent employees. In the Fisher Body case, there 
was Local No. 544; in the Cadillac case there was Local No. 22; and in the 
Pontiac case, there were Locals Nos. 653 and 699. 


6 See American Potash, 107 NLRB 1418, where the Board held that only 
a traditional union may sustain a craft severance petition and Friden Calculat- 
ing Machine Co., 110 NLRB 1618, 1619, where the Board held that ‘‘a union 
organized for the sole and exclusive purpose of representing members of [a] 
craft ... can be as much a craft union as an older organization which has 
been representing craft members for many years.’’ In contrast, see also 
Fort Die Casting Corporation, 115 NLRB 1749, where the Board held that 
a union organized for the purpose of and in fact representing diversified 
craftsmen, is not qualified as a traditional union within the meaning of the 
American Potash rule. 
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3. No question affecting commerce exists concerning the 
representation of employees of the Employers, within the 
meaning of Section 9 (¢c) (1) and Section 2 (6) and (7), 
of the Act. | 


The purpose of the oral argument in this proceeding was | 
to consider comprehensively a fundamental argument of) 
the companies and UAW: that the Board ought not estab-| 
lish any craft or other smaller-than-plant-wide bargaining | 
units in the automobile industry generally. However, im-' 
mediately before making his detailed statement on this issue | 
at the oral argument, the representative of General Motors | 
filed with the Board a written motion for dismissal of the | 
6 petitions involving that company on which the argument 
was being heard.’ The basis of this motion bears no rela- | 
tionship to the elements involved in the principal issue on | 
which the oral argument request was granted. Moreover, | 
this was the first time that the company urged this position | 
throughout the lengthy hearings on all 3 cases. | 


In this motion, GM contends that, apart from the ques- 
tion of whether or not there may be craft units in the | 
automobile industry, the units requested by the various 
petitioners are inappropriate on the ground that they are | 
not co-extensive with the existing bargaining unit from| 
which the petitioners seek to sever small groups. The Ford 
Motor Company, in Case No. 8-RC-3162, made the same 
contention respecting the boilerhouse unit sought by the! 
Operating Engineers at its Lorain plant. GM contends that. 
all the employees sought by the various parties are em-, 
braced in a single multi-plant bargaining unit, which in-| 
eludes all the approximately 120 GM plant locations, and | 
which underlies the national agreement which has been | 


7In its motion to dismiss on this ground GM simultaneously moved for 
dismissal of 45 additional petitions filed in various Board Regional offices | 
and also involving requests for severance elections of employees of this | 
company. As the respective Regional Directors in charge of those 45 petitions | 
have neither issued notice of hearing in any of them nor taken action to | 
dismiss, this portion of GM’s motion is not now properly before the Board, | 
and therefore will not be considered. 
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in effect between GM and UAW. Ford makes a similar 
contention to the effect that the Lorain plant is part of a 
single bargaining unit together with a large number of 
Ford plants covered by the Ford national collective bar- 
gaining contract with UAW. On the foregoing basis GM 
and Ford move for dismissal of all these petitions.® 


The Operating Engineers and the various independent 
petitioning unions oppose these motions to dismiss and 
assert that neither GM nor Ford has been bargaining with 
the UAW on a multi-plant unit basis. 


From the inception of their union activities, the UAW 
has been the principal and the almost exclusive organ- 
izational force among the employees of the GM company. 
Starting in 1938 it won successive single plant elections in 
the approximately 120 plants and was certified by this 
Board as exclusive representative in each plant as a sepa- 
rate bargaining unit. From the very beginning, however, 
and apparently as soon as there came into being more than 
one such certification, UAW and GM have engaged in 
single, common, centralized bargaining negotiations for all 
the plants where the employees had chosen UAW as their 
bargaining agent. From such bargaining negotiations 
there emerged in each instance a single contract, nationwide 
and companywide in scope, and fixing conditions of employ- 
ment for employees in all these plants. The terms of the 
successive national agreements, as evidenced by the current 
contract placed in evidence, establish in detail such matters 
as seniority rights, hours of work, call-in pay, over-time 
obligations, wagés (including the annual improvement 
factor schedule of pay increases and the cost of living 
BLS pay increase schedule), vacations and absences, strike 
and lock-out limitations, skilled trades training and privi- 


8The UAW’s only answer to the GM’s motion was a telegraphic com- 
munication to the Board stating that it would file no response. However, at 
the close of the hearing in Case No. 7-RC-3789, UAW moved for dismissal 
of that petition on the ground that it was not coextensive with the existing 
national multi-plant collective bargaining agreement between GM and UAW. 
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leges, holiday pay, a pension plan, insurance benefits, and 
an unemployment benefit plan. | 


The bargaining sessions take place only in Detroit with 
an 11-man negotiating team, assisted by a UAW interna- 
tional staff, as the only spokesmen on behalf of all the em- 
ployees in all the plants. The successive conferences are 
limited to participation by this group and management rep- 
resentatives, and the ultimate agreement is reached by them. 


The union demands are formulated as follows: All GM 
employees represented by UAW are divided into 11 groups. 
The groupings follow in some eases job classifications, 
in some cases type of plants involved, and in some cases 
kind of automobile assembled. Each of these 11 groups 
sends representatives to a Sub-Council, of which there aré 
11. The representatives are the president of the local and 
the chairman of the shop committee, or other employees 
if those individuals already happen to be in another Sub- 
Council or do not themselves personally fall within the 
particular grouping. 





. Chevrolet assembly 


| 
The groupings follow: | 
| 


1 
2. Fisher Body assembly 

3. Fisher stamping 

4. Assessories and Parts 

5. Foundry and Forge 

6. Heavy equipment 

7. Buick, Oldsmobile and Pontiac ! 
8. Design—engineering—model maker—pattern shops | 
9. Tool and Die maintenance 

10. Assembly manufacturing and motor 
11. Bearings, transmissions and axle 





Some groups include a few entire plants plus certain 
parts of other plants. Some of the Sub-Councils have no 
concern at all with many of the GM plants, and in the case 
of ‘Tool and Die Maintenance,’’ the group probably rep- 
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resents at least some employees in the vast majority of 
the 120 plants. Thus the old unit lines are totally disre- 
garded at this point. 


Each of the 11 Sub-Councils decides what to ask for in 
negotiations on behalf of their group. Each Sub-Council 
then sends representatives to the UAW GM National 
Council. This council coordinates the demands and sends 
the 11-man negotiating committee—with a man from each 
sub-council—to the bargaining table. 


The agreements reached through such national negotia- 
tions in Detroit must be ratified by the employees voting in 
their respective locals. Recently, the skilled classifications 
have voted separately on matters pertaining to them. The 
record does not indicate that they may stop ratification of 
the entire contract by their separate objections. The rec- 
ord does show that when a majority of the employees and 
of the locals have ratified the entire contract, it takes effect ; 
no local or single group of employees may avoid being 
bound by the national contract when the majority has so 
desired; no single local or single plant may make its own 
separate contract with GM. 


The national contract provides for separate supplemental 
negotiations and a signed supplemental agreement between 
each shop committee in a single plant and management at 
that plant location. These supplemental contracts are 
limited to special problems effecting only that location, 
they must be entirely consistent with the national agree- 
ment, a .i they must be approved by the central UAW 
organization as well as central management of GM. The 
matters that are negotiated locally are described in the 
record as ‘‘local seniority’? and ‘‘local wage and shift 
preference.’’ More precisely, the national agreement sets 
out the following items for local determination: wage 
payment plans, production standards, local ‘‘wage scales 
for each operation,’’ and occuption, departmental, or plant- 
wide type of seniority. That these matters are essentially 
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limited is indicated by the contract as a whole which con- 
tains complete detailed provisions on raises, wages, in- 
creases in benefits and earnings, 11 pages of seniority 
provisions, as well as provisions on all other substantive 
terms of employment. | 


The GM Personnel Director explained as a witness that 
neers are negotiated on a national level, and that an 

‘inequity fund’? is distributed by local agreement, always 
subject to national agreement. He described this inequity 
fund as a sum of about one or two cents per hour, deter- 
mined in the national negotiaions, but to be distributed 
locally. 





The contract elsewhere provides for preferential rin) 
at new plants of employees from existing plants, witl 
seniority at the old plant retained for a period of time. 
It also provides for union-company conferences to relocatt 
employees with seniority when layoffs result from shifts 
in plant operations. | 


The foregoing facts are persuasive evidence that in the 
course of their bargaining UAW and GM intended to deal 
with one another on the basis of the UAW representing 
all the employees as a single bargaining unit. There are 
some minor facts that might points to a contrary intent. 
Thus, the recognition clause in the master agreement refers 
to the employees in ‘‘bargaining units;’’ on the subject of 
selection of district committeemen and shop committeemen, 
it also speaks of their selection in ‘‘bargaining units.’ ” 
Further, one of the clauses in the strike and lock-out sec. 
tion speaks of an authorized strike in one bargaining unit 
effecting the flow of materials to other bargaining units. 





The total picture of bargaining over the years that is 
reflected by these records, however, leaves no doubt that 
General Motors and UAW intended to, and in fact carried 
on their collective bargaining on the basis of a single 
company-wide multiplant unit. All principal demands and 
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benefits discussed applied to all employees throughout 
the company. All negotiations were centralized. A single 
contract contains all the substantive ground rules. The 
UAW alone acted as sole bargaining agent and the distinc- 
tion between one plant and another does not appear to 
have been a factor at all in the course of bargaining. What 
matters were left for local determination essentially per- 
tained to strictly single-plant problems. 


Of particular significance in this case is the manner in 
which the bargaining demands pertaining to the overall 
unit are formulated and the manner in which they are 
pressed. The desires and the needs of the various em- 
ployees are considered on the basis of employee classifica- 
tion, plant product, fabrication function, and other criterion 
which bear no relationship to any single plant unit concept, 
and which cut across and completely disregard the original 
unit certifications. The Board has frequently held that 
bargaining of this type, which obliterates the previously 
existing units based on Board certifications, is a permis- 
sible avenue for the course of labor-management relations,° 
and that local agreements for strictly local problems are 
not inconsistent with the existence of multiplant units.” 


Accordingly, we find, on the entire record, that in conse- 
quence of this long history of collective bargaining and the 
exclusive recognition accorded the UAW by GM on a multi- 
plant unit basis, there has come into existence and there 
now exists a single companywide bargaining unit embracing 
all those plants of the company in which the UAW has in 
the past been recognized as the exclusive representative, 
and which are covered by the existing national agreement." 
The Board has long held that requests for severance elec- 
tions must be co-extensive with the existing bargaining 


9 Owens Illinois Glass Company, 108 NLRB 947. 


10 St. Regis Paper Co., 97 NLRB 1056; The Goodyear Tire and Rubber 
Company, 105 NLRB 674. 


11 The Goodyear Tire and Rubber Company, supra; Gulf Atlantic Ware- 
house Company, 111 NLRB 1249; The Firestone Tire and Rubber Company, 
103 NLRB 1749. Cf. American Can Company, 109 NLRB 1284. 
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unit from which a union seeks to detach specified categories 
of workmen.” Accordingly, as each of the Petitioners in 
these GM cases requests elections in units limited to a 
single plant covered by the national agreement, the units 
sought are too narrow in scope and therefore inappropriate 
for purposes of collective bargaining. We shall therefore 


grant the company’s motion to dismiss all the petitions. 


The Lorain, Ohio, plant Ford Motor Company 


The Lorain plant is a newly constructed modern assembly 
plant of the Ford Motor Company, for both ears and trucks, 
near Cleveland, about 200 miles from Buffalo. Is is a 
replacement plant for the company’s old one in Buffalo, 
which has also served to assemble automobiles. The Buffalo 
plant was scheduled to cease production in February and 
to close down finally on May 1, last. Of the day of hearing 
in this case (February 17, 1958) there were about 46 newly 
hired persons employed at Lorain, including the 9 power- 
house employees whom the Petitioner, the Operating Engi- 
neers, seeks to represent. Employment at Lorain will 
increase to 663 by June 30, 1958, and it will not reach its; 
eventual anticipated complement of 1960 employees before 
November 1958. The powerhouse was expected to reach 
its total complement of 12 employees last April 1. Testi- 
mony of the hearing indicated that production would start! 
at Lorain during April. | 


On January 21, 1958, Ford and UAW, the bargaining 
representative at Buffalo, signed a supplement agreement 
providing for seniority rights for employees at Buffalo) 
who might transfer to Lorain. That agreement expressly 
recognize UAW as the exclusive representative of the! 
Lorain employees. More pertinently, it refers to the Lorain 


12 St. Regis Paper Co., 101 NLRB 655, 


13 As the lengthy and very comprehensive records made in the 3 General 
Motors cases reveal a full and detailed picture of the history and methods! 
with respect to the collective bargaining between that Company and UAW,| 
no useful purpose would be served by further oral argument on the Company’s, 
motion. The request for oral argument made by International Society of 
Skilled Trades is therefore denied. 
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employees as ‘‘falling within the categories comprising the 
‘Contract Unit’ referred to in Article 1, Section 1 of the 
Collective Bargaining Agreement between the Company 
and the Union date June 8, 1955.’ The UAW has long 
been the bargaining agent of the great majority of em- 
ployees in Ford automobile plants throughout the country 
pursuant to a national company-wide collective bargaining 
contract. 


In anticipation of moving the plant from Buffalo to 
Lorain, the Company conducted a written survey of all 
Buffalo employees, who totalled approximately 1,100; 885 
of these expressed in writing their desire to transfer to 
Lorain. Supervisory staff members, as well as hourly-paid 
and salaried employees, will be brought to Lorain. 


It is clear that neither the Ford company nor the UAW 
regard the Lorain plant as a new operation. The very 
functions that were carried on at the Buffalo plant, to- 
gether with a very substantial majority of the Buffalo 


employees, are being transferred to the new location. They 
have, therefore, viewed this as but a transfer of the same 
operation and blanketed the Lorain location into their exist- 
ing contract. Considering all the pertinent facts, we agree 
with these parties that the Lorain plant is not a new instal- 
lation of the Ford Motor Company but only a re-location 
of the existing manufacturing facility formerly located at 
Buffalo. The same work is being done by the employees, 
the same product of the Company is being manufactured, 
the same supervisory personnel will be used, and, to a 
very large extent, the very same employees are now per- 
forming or will perform the same plant functions. It is 
true that it is planned eventually to add substantially to 
the overall group of employees from the local labor market. 
However, the first jobs, and consequently the more certain 
positions in view of the present conditions of the automobile 
market, are occupied and will continue to be occupied by 
the transferees from Buffalo. We are satisfied on the en- 
tire record that the Lorain plant, viewed, as it must be, as 
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but the Buffalo plant re-located, is covered by the nation 
agreement between Ford and UAW." | 


As stated above, and as the Board has previously found, 
the employees of the Ford Motor Company represented 
by the UAW are all embraced within a single multi-plant 
bargaining unit.*> Accordingly, as the employees requested 
at the Lorain plant have been included in the multi-plant 
unit for a number of years, it follows, as in the case of 
the General Motors petitions above, that the proposed 
unit, limited to powerhouse employees of the single plant, 
is too limited in scope and therefore inappropriate for 
purposes of collective bargaining.* We shall therefore 


dismiss this petition also. | 


In view of our decision to dismiss all the petitions on 
the foregoing grounds, we find it unnecessary and there- 
fore do not pass upon the merits of any other issues raised 
by any of the petitions in the course of these proceedings 5 








ORDER : 


Ir Is Heresy Orpverep that the petitions filed herein be, 
and they hereby are dismissed. | 


Dated, Washington, D. C. May 28, 1958, | 


Boyp Lrrepom, Chairman | 
Pump Ray Ropeers, Member | 
SrePHEN 8. Bean, Member 
JosePpH ALTON JENKINS, Member 
Joun H. Fannine, Member 


| 
Nationa Lasor ReLations Boarp 
(Sea) | 


| 

14 Yale Rubber Manufacturing Company, 85 NLRB 131; Pluss Poultry, Ine., 
100 NLRB 64; and Ford Motor Company, 92 NLRB 188, 

There is clearly no merit in the contention of the Ford Company that the 
current contract with the UAW bars this petition, because the petition was 
timely filed with respect to the expiration date—May 29, 1958—of the aaa 
contract. 


15 Ford Motor Company, 92 NLRB 188; Ford Motor Company, Case No 
13-RC-1473 (not reported in the published. Board decisions). 


16 St. Regis Paper Co., 101 NLRB 655. 
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Exhibit 6 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Case No. 4-RM-265 
HersHey CHocouate Corporation, Employer-Petitioner 
and 


Locau 464, AMERICAN BAKERY AND CONFECTIONERY WORKERS 
INTERNATIONAL Union, AFL-CIO: 


and 


BAKERY AND CONFECTIONERY WoRKERS INTERNATIONAL UNION 
or America, Unions 


NOTICE AND INVITATION TO SUBMIT BRIEFS 
OR COMMENT 


Purase Take Notice that the Board invites the submis- 
sion of briefs and comment from the parties hereto and 
all other interested organizations and persons with respect 


to the matters more specifically detailed below. The Board 
is inviting an expression of views in this case and several 
related representation cases for the purpose of consider- 
ing possible revisions in some of its contract bar policies. 


In connection with the above-entitled matter, the Board 
is currently reevaluating the factors that must be present 
to support the finding that the transfer of affiliation of a 
local union from one international union to another con- 
stitutes a schism. More particularly, the Board is inter- 
ested in the following policy considerations: 


1. Whether there must be a basic conflict affecting the 
contracting representative at the international or federa- 
tion level, resulting in the disruption of existing intraunion 
relationships, such as, but not necessarily limited to, the 
expulsion of an international from its parent federation 
coupled with the creation of a new organization having 
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similar jurisdiction or the assignment of its jurisdiction to 
an eeseh: organization. 





. Whether action must also be taken by the employees 
at es local level seeking to change their representative 
for reasons related to the basic conflict. ! 


3. Whether the employees’ action must take any par; 
ticular form and occur within any specific time. | 
4. Whether the union winning an election directed be- 
cause of a schism be required to assume the existing con- 
tract, and if so, for what period of time; and if assump- 
tion is required, whether there are any specific types of 
contractual provisions which the winning union should not 


be required to assume. 





5. In directing an election in cases where schism is 
found, whether this should embrace a severance election 
in a segment of the contract unit; be directed on the basis 
of a decertification petition; permit intervention by a 
union not directly involved in the basic intraunion con- 
flict; or give the employees the opportunity to choose not 


to be represented. | 
| 


6. Whether the assignment of a contract by one union 
to another removes the contract as a bar if the change 
in the character and status of the contracting union is one 
of designation only; whether the principles pertaining to 
assignment of contract are applicable if the elements of 
schism are present. | 


7. Where defunctness is an issue, what action, if any, 
by an international union is sufficient to warrant a finding 
that one of its locals is not defunct even though the local, 
because of loss of membership and defection of officers, is 
not a functioning organization capable of administering 
a contract; and whether it is material in such situation 
that the international is, or is not, a party signatory to the 
contract urged as a bar. | 
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PueasE Take FurtruHer Notice that any party, organiza- 
tion, or person desiring to submit briefs or comment in 
the above-entitled matter on the above policy considera- 
tions or related issues shall file seven copies thereof with 
the Board in Washington, D. C. not later than 30 days 
after the date of this Notice. They shall be legibly printed 
or otherwise legibly duplicated; carbon copies of type- 
written material are not acceptable. Copies of any mate- 
rial filed by a party hereto shall be served on all other 
parties, with proof of service thereof filed with the Board. 
Should any party, or interested organization or person 
desire to argue orally before the Board, a request therefor 
shall be filed together with his brief or comment, setting 
forth specifically the matters with respect to which oral 
argument is desired. If the Board determines to hear 
oral argument, it will notify the parties and all interested 
organizations or persons filing briefs or comments as to 
the time and place thereof and the issues with respect to 
which it will hear oral argument. 


Purase Take Furtuer Notice that the Board will con- 
tinue to apply existing precedents pertinent to the issues 
set forth hereinabove unless and until such precedents are 
modified or overruled in whole or in part in published de- 
cisions of the Board. 


Dated, Washington, D. C., March 28, 1958. 
By direction of the Board: 


Frank M. Kemer 
Executive Secretary 
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Exhibit 7 
121 NLRB No. 17 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


[Filed July 17, 1958] 
Case No. 13-RC-5828 
Purity Baxine Co., Employer 
and 


Locat No. 316 oF THE AMERICAN BAKERY AND CONFECTION-| 
eRY Workers’ InternationaL Union, AFL-CIO, 
Petitioner | 


DECISION AND DIRECTION OF ELECTION | 


Upon a petition duly filed under Section 9 (c) of the’ 
National Labor Relations Act, a hearing was held before 
Raymond A. Jacobson, hearing officer. The hearing off-' 
cer’s rulings made at the hearing are free from prejudi- 
cial error and are hereby affirmed. | 





Pursuant to the provisions of Section 3 (b) of the Act, 
the Board has delegated its powers in connection with this'| 
case to a three-member panel. | 


Upon the entire record in this case, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. | 


2. The labor organizations involved claim to represent 
certain employees of the Employer. 


3. A question affecting commerce exists concerning the 
representation of employees of the Employer within the 
meaning of Section 9 (c) (1) and Section 2 (6) and (7) of 


1 Bakery and Confectionery Workers’ International Union of America, | 
hereinafter called BCW, was allowed to intervene at the hearing on the basis | 
of its contract interest. It refused to stipulate that the Petitioner is a! 
labor organization. However, upon the record, we find that the Petitioner | 
is a labor organization within the Act as it exists for the purpose of dealing | 
with employers concerning terms of employment, 








44 


the Act. In so finding, we rely upon the following con- 
siderations: 


BCW contends that the petiton is barred by a contract 
executed on May 1, 1957, for a term of 2 years by the Em- 
ployer and the Purity of Illinois Division of BCW,” cover- 
ing the employees in the Employer’s 7 plants, which are 
the subject of the instant petition. These plants are lo- 
eated at Bloomington, Ottawa, Rockford, Pana, Cham- 
paign, Urbana, and Decatur—all in Illinois. Jurisdiction 
over these plants has been divided among 3 locals of 
BCW—namely, Local 316 over Pana, Champaign, Urbana 
and Decatur, Local 63 over Ottawa and Rockford and Local 
189 over Bloomington. 


The Petitioner contends that there has been a schism 
among the members of Local 316 (BCW) and that the con- 
tract is therefore no longer a bar. The record shows that 
at meetings held in November 1957 the Executive Board of 
Local 316 (BCW) and its membership adopted a resolution 
which, in effect, authorized the taking of all action neces- 
sary to maintain affiliation with the AFL-CIO, in the event 
of the expulsion of BCW from the AFL-CIO. On Decem- 
ber 12, 1957, BCW was expelled from the AFL-CIO on 
grounds of corruption and on the same day the Petition- 
er’s parent, hereinafter called ABC, was chartered by 
the AFL-CIO. During the ensuing week Zellman, an off- 
cer of Local 316 (BCW) obtained the signatures of 129 
employees, comprising virtually all the members of that 
local in the employ of the Employer,‘ approving a reso- 
lution to disaffiliate from BCW and affiliate with ABC. 
Petitioner has since received a charter from ABC, and now 
has essentially the same members and officers as before the 
change in affiliation. BCW has appointed a trustee for the 

2This was the name given to a bargaining committee consisting of repre- 


sentatives of BCW and its 3 locals, the members of which were covered by 
the contract. 


32 See The Great Atlantic § Pacific Tea Co., 120 NLRB No. 91. 
4A few members of the Local were employed by other employers. 





| 
1 
| 
| 
i 
| 
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old Local 316, who has indicated upon the record that he is 
able and willing to administer the contract. 


Petitioner contends that, under these facts, the Board 
should apply the rule of the Lawrence Leather case® that 
expulsion of an international union from its parent federa+ 
tion, coupled with disaffiliation action at the local level for 
reasons related to the expulsion, so disrupts the established 
bargaining as to remove as a bar any contract covering 
employees represented by the local involved. BCW con- 
tends, on the other hand, that (1) the disaffiliation action 
taken by Local 316 lacked the formality which the Board 
in some eases has required, (2) the alleged schism is not 
effective to remove the contract as a bar because it is not 
coextensive with the appropriate unit, (3) Local 316 
(BCW) is not defunct but is still functioning, (4) BCW, 
and not Local 316 or the other local unions involved, is the 
collective bargaining agent for the employees in the con- 
tract unit and is still acting as such, and (5), in view of 
the pendency of State court litigation over the assets of 
the old Local 316, the rule of the Kearney & Trecker case? 
precludes the holding of an election at this time. 








As to (1), similar contentions have been uniformly re- 
jected by the Board where, as here, disaffiliation action at 
the local level was related to the expulsion of an inter- 
national union from its parent federation.” It is sufficient 
that all of Local 316’s officers and virtually all its members 
have unequivocally manifested their desire for, and havé 
effected, a change in affiliation. Accordingly, we find that 
the nature of the disaffiliation action here does not pian 
the application of our schism doctrine. 





As to (2), the record supports the BCW’s SonSAEGH 
that the Local 316 schism is not coextensive with the ap- 
propriate unit. On the basis of the present record, we find 


5A. C. Lawrence Leather Co., 108 NLRB 546. 
6 Kearney § Trecker Corp. v. N. L. RB. B., 210 F. 2d 852. 


7 See The Great Atlantic and Pacific Tea Company, 120 NLRB No. 91 and 
cases there cited at fn. 7. ! 
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that such unit is the existing contract unit covering the 
7 plants named above, and that Local 316’s jurisdiction 
extends to only 4 of these plants. However, the employees 
at these 4 plants comprise about two-thirds of the em- 
ployees in the unit. Under these circumstances, we find 
that the confusion in the bargaining relationship created 
by the disaffiliation of Local 316 is of sufficient scope to 
warrant the application of our schism doctrine.” 


As to (3), even if we grant that old Local 316 is not de- 
funct, that, in itself, would not prevent application of our 
schism doctrine.”* 


As to (4), we do not agree that BCW, rather than its 
locals is the recognized representative of the employees. 
The contract, itself, recognizes as the bargaining agent the 
Purity of Illinois Division of BCW, which so far as ap- 
pears from the record, is not an alter ego of BCW but 
rather a name assumed by a bargaining committee com- 
posed of representatives of BCW and its 3 locals here in- 
volved, all of whom joined in executing the contract. Ac- 


cordingly, we find that BCW is not the sole union party to 
the contract but is, at best, merely a joint signatory, in con- 
junction with the 3 locals,’* and that, under these circum- 
stances, a schism in Local 316 alone constitutes sufficient 
basis for applying the Lawrence Leather rule.** 


8 There was no evidence at the hearing of any disaffiliation action by 
Locals 63 and 189, which have jurisdiction over the remaining 3 plants, 

®There are approximately 130 employees in these 4 plants as against 
approximately 200 in all 7 plants. 

10Cf. John Hancock Mutual Life Insurance Co., 93 NLRB 779, where 
the Board found a contract no bar, relying inter alia, on a schism which was 
not coextensive with the contract unit but affected the majority of the members 
of the contracting union. Cf. also, RCA Service Co., Inc., 94 NLRB 1122. 

11Cf. The Great Atlantic and Pacific Tea Co., supra. 


12 While a representative of BCW has in the past given notice of contract 
reopening or termination to the Employer, and has processed grievances 
under the contract, there is no basis for finding that he was acting solely 
in his capacity as representative of BCW rather than on behalf of the joint 
bargaining representative. 

13In Lawrence Leather, itself, the contract was with the international union 
as well as the local affected by the disaffiliation action. In Globe Forge, Inc., 
115 NLRB 862, the Board applied the Lawrence Leather rule, although the 
international, rather than the defecting local, was the certified representative 
of the employees involved and participated with the local in the execution 
of the contract urged as a bar. 
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As to (5), we find no merit in this contention, for the 


reasons stated in rejecting a similar contention in the | 
A & P case." | 


In view of the foregoing, we find that the expulsion of 
BCW from the AFL-CIO, and the resulting disaffiliation | 
of Local 316 from BOW and its affiliation with ABC have | 
created a schism which warrants the holding of an election | 
despite the existing contract. | 


4. We find, in agreement with the parties, that the fol- | 
lowing employees of the Employer constitute a unit appro-| 
priate for purposes of collective bargaining within the | 
meaning of Section 9 (b) of the Act: | 


All production and maintenance employees at the Em- | 
ployer’s plants at Rockford, Ottawa, Bloomington, Urbana, ! 
Champaign, Pana, and Decatur, Illinois, including working | 
foremen, dough mixers, ovenmen, machine men, open | 
kettle friers, bench men, pan rackers, roll panners, rackers, | 
and pan greasers, but excluding office and plant clerical | 


employees, guards, professional employees, and super- | 
visors as defined in the Act. 


5. In its brief, the Petitioner requests that, if the Board | 
directs an election, the Board place on the ballot, in lieu | 
of the Petitioner, the Illinois Bargaining Association." 
BCW, however, objects to placing the Association on the 
ballot. In a motion to intervene filed by the Association 
after the hearing, it is alleged that, after the hearing here- 
in at a meeting noticed to all employees of the Employer, a 
resolution was adopted authorizing the establishment of 


14 The Great Atlantic and Pacific Tea Co., supra, fn. 10. 


15In view of our disposition of the schism issue, we need not pass upon 
Petitioner’s motion to reopen the record to take further evidence on that 
issue or the motion to intervene filed after the hearing by Local 189 of 
ABC and by Illinois Bargaining Association for the Good & Welfare of 
Purity Employees of the American Bakery and Confectionery Workers Inter- 
national Union, AFL-CIO, hereinafter variously called the Illinois Bargaining 
Association or the Association. 


16 See footnote 15. 
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the Association to act as the bargaining representative of 
the Employer’s employees in the existing contract unit. 
BCW does not dispute these allegations and objects to 
granting the Petitioner’s request to place the Association 
on the ballot only because ‘‘the request was based upon 
evidence deliberately created subsequent to the close of the 
hearing in this matter.’’ Neither the fact that the Asso- 
ciation was formed after the hearing nor the motives 
underlying its formation are material to the disposition of 
Petitioner’s request. In the absence of any valid objection 
thereto, we shall grant such request. 


DIRECTION OF ELECTION 


An election by secret ballot shall be conducted among 
the employees in the unit found appropriate as early as 
possible, but not later than 30 days from the date below. 
The Regional Director for the Region where this case was 
heard shall direct the supervise the election, subject to 
Sections 102.69 and 102.70 of the Board’s Rules and Regu- 
lations. Eligible to vote are those in the unit who were em- 
ployed during the payroll period immediately preceding 
the date below, including employees who did not work dur- 
ing that period because they were ill, on vacation or 
temporarily laid off and those in the military services of 
the United States, who appear in person at the polls. In- 
eligible to vote are employees who have, since that period, 
quit or been discharge for cause and have not been re- 
hired or reinstated before the election date and employees 
on strike who are not entitled to reinstatement. Those 
eligible shall vote whether they desire to be represented, 
for collective bargaining purposes, by Bakery and Con- 
fectionery Workers’ International Union of America or 
by Illinois Bargaining Association for the Good and Wel- 
fare of Purity Employees of the American Bakery and 





49 

Confectionery Workers International Union, AFL-CIO, or 
by neither. | 
Dated, Washington, D. C. July 15, 1958 


Boyp Lrerepom, Chairman 
SrepHen S. Bean, Member 
Joun H. Fannine, Member 


Nationat Lasor Rexations Boarp| 
| 


[Filed July 10, 1958] 


Plaintiff’s Motions for Temporary Restraining Order and for | 
Preliminary Injunction 


I. Motion For Temporary Restraining Order 


Plaintiff moves the Court for a temporary restraining | 
order, restraining defendants and their agents and subor-'| 
dinates in the National Labor Relations Board from con-' 
ducing any representation election among all or any part of | 
the employees covered by the September 1, 1957, to August | 
31, 1959, master agreement and collective bargaining con-| 
tract between plaintiff and the National Biscuit Company, | 
and from effectuating the direction of any such election, ; 
including the directions of election heretofore issued by | 
that Board in N.L.R.B. cases nos. 1-RC-5231, 3-RC-1969, | 
4-RO-3559, 4-RC-3560, and 10-RC-4074, such order to con-| 
tinue in effect for ten days from the date of its entry, un-| 
less otherwise ordered by the Court. 


II. Motion For Preliminary Injunction 


Plaintiff also moves the Court for a preliminary injunc- | 
tion, similarly enjoining defendants and their subordinates | 
and agents, such injunction to continue in effect until the: 
entry of the final order or judgment in this case. 


The grounds for the foregoing motions are that on J une | 
30, 1958, defendants, acting contrary to law, directed that | 
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at least five such elections be held within 30 days there- 
after, and as result plaintiff and the National Biscuit Com- 
pany employees represented by it are imminently threat- 
ened with grievous and irreparable injury, regardless of 
the outcome of such elections. Unless the instant motions 
are granted, the directed elections will be held and such 
irreparable injury will have occurred before plaintiff can 
secure a hearing on the merits in this case. 


These grounds and reasons are amplified in the com- 
plaint, the affidavits of Henry S. Alvino and Kalman Sklar, 
and the accompanying memorandum of points and author- 
ities, all filed herewith. 


/s/ ApraHaM J. Harris 
Abraham J. Harris 


/s/ Joun V. Lone 
John V. Long 


/s/ James H. HELLER 
James H. Heller 
1026 Woodward Building 
Washington 5, D. C. 
Attorneys for Plaintiff 


SHER, OPPENHEIMER & Harris 
1026 Woodward Building 
Washington 5, D. C. 

Of Counsel 


[Filed July 10, 1958] 
AFFIDAVIT OF HENRY S. ALVINO 


District or CoLuMBIA, ss: 


I, Henry S. Atvino, being duly sworn upon my oath, 
state as follows: 


I reside at 12148 Harvard Drive, Pittsburgh, Pennsyl- 
vania. I ama Vice President of Bakery and Confectionery 
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Workers’ International Union of America and also a Vice 
President of the Biscuit Council, which Council is affiliated 
with that International Union. In addition to these offices, 
I am now and have been Chairman of the National Biscuit 
Division of the Biscuit Council since 1948 (at which time 
the Division was called the National Biscuit group). The 
National Biscuit Division is one of several divisions of 
the Biscuit Council, each of which corresponds with a 
sector of the Biscuit and Cracker Industry of the United, 
States. ! 


Since I became Chairman of the National Biscuit ae 
sion in 1948 and through 1953, I have been the principal 

negotiator of the collective bargaining agreements exe- 
cuted between the National Biscuit Company and the 
various local unions at the company’s seventeen Biscuit 
and Cracker plants throughout the United States. During’ 
this period, the constituent local unions of the National! 
Biscuit group engaged in joint negotiations. Hach of the 
constituent local unions was represented at the negotia- 
tions by one delegate and two advisers and functioned by} 
deciding all issues by majority vote, with one vote for each | 
participating local. Since early 1954 when National Bis- 
cuit Division became the exclusive statutory bargaining 
agent and sole union party to the first seventeen-plant| 
master agreement covering Biscuit and Cracker employees | 
of the National Biscuit Company, I have conducted all 
negotiations with the company as Chairman and chief nego- 
tiator for the Division, and I have signed each and every 
agreement, supplement and written modification entered | 
into between the Division and the company. | 








I attended the annual convention of the Biscuit Council | 
held at the Hotel Sherman in Chicago, Illinois, in June,’ 
1953. At this convention the sixteen local unions which, | 
up to this time, had been signing individual agreements | 
at the National Biscuit Company’s seventeen biscuit and | 
cracker plants, sent delegates to the meeting of the National | 
Biscuit group of the Biscuit Council. The duly selected | 
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and accredited delegates to the National Biscuit group of 
the Biscuit Council from the sixteen constituent locals 
unanimously adopted a resolution in my presence that the 
National Biscuit group should demand from the company 
a master agreement covering all seventeen of the com- 
pany’s biscuit and cracker plants in a single, over-all col- 
lective bargaining unit. (The text of this resolution was 
read into the record by me in N.L.R.B. Case Nos. 4-RC- 
3559, 3560, at page 176). The delegates understood that 
this in effect meant elimination of the right of each of the 
employees at each plant to engage in any negotiations or 
bargaining whatsoever except through the National Bis- 
cuit Division and, moreover, this had been the fervent ob- 
jective and desire of all of the constituent locals of the 
National Biscuit group since 1948, when I became Chair- 
man. Following the close of the June, 1953, convention of 
the Biscuit Council, each of the constituent local unions of 
the National Biscuit group approved a resolution author- 
izing the National Biscuit Division to execute a formal 
master agreement ‘‘which authorization shall continue in 
effect until formally revoked . . .”’ with the approval of 
the Bakery and Confectionery Workers’ International 
Union of America. Not a single constituent local of the 
National Biscuit Division has notified the Division that it 
has taken any action whatsoever at any time to formally 
revoke this authorization; and even had they done so, 
such action could not take effect, if at all, until the expira- 
tion in August, 1959, of the current master agreement. 
The decision of the constituent locals to extinguish the 
separate bargaining units and merge into a single over-all 
seventeen-plant bargaining unit was based upon experience 
of many years which had convinced them that their effec- 
tiveness at the bargaining table depended upon joint nego- 
tiations being conducted in such a way that the company 
would not be free to play off one plant group against an- 
other and thereby weaken the bargaining strength of the 
majority which had common interests and goals. However, 
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it was not until 1954 that this goal of many years’ standing 
could be achieved through our economic strength which the 
company could no longer oppose because, by that time, wé 
had organized nearly every biscuit and cracker facility 
operated by the company. 


Although separate contracts for each plant had beer 
executed during the years 1941-1954, we had slowly and 
progressively throughout that period succeeded in going 
a long way toward our ultimate goal of obtaining substan- 
tially uniform wages, hours, and working conditions 
throughout the company’s biscuit and cracker operations, 
by executing a memorandum of agreement separate from 
the individual plant contracts, binding the local unions on 
the matters which had been negotiated jointly. Throughout 
this period, prior to the 1954 master agreement, the con- 
stituent locals of the National Biscuit Division made their 
decisions as to the bargaining demands by majority votes, 
with one vote for each of the constituent local unions. This! 
meant that demands sought by some locals could be and, 
in fact, were rejected and could not be separately nego-; 
tiated by that local without the permission of the majority. 
This practice continued during the 1954 negotiations andi 
at all subsequent negotiations except that beginning with 
the decision to seek an over-all master agreement cover- 
ing a single collective bargaining unit no issue, no matter 
how local or insignificant in nature, could be demanded or! 
negotiated on the local-plant level between representa- 
tives of a constituent local union and local-plant manage- 
ment. After execution of the first national master agree- 
ment in 1954, preliminary negotiations were begun in prep-' 
aration for bargaining on the 1955 contract. These pre- 
liminary negotions were directed toward reduction or elim-| 
ination of differences in working conditions from one plant 
to another through adoption of uniform clauses cover- 
ing these matters. These negotiations were conducted by 
and only by, the National Biscuit Division itself, with me 
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as Chairman, rather than by the locals at each plant. Ac- 
cordingly, the 1955 agreement, effective September 1, 1955, 
and expiring by its terms August 31, 1957, embodied these 
numerous changes which were directed toward equalizing 
and making more uniform the working conditions in all of 
the plants. Progress in this direction has been continuing 
ever since. All negotiations on all issues are conducted 
through me by the National Biscuit Division, and no issues 
or demands could be raised with the company since 1954 
without the approval of the National Biscuit Division, and 
no matters could be taken up with top national officials 
of the company and thereafter be referred to arbitra- 
tion without approval of the National Biscuit Division. 
This was the understanding of the company and has been 
the practice and basic rule of the National Biscuit Di- 
vision in all of its functions since 1954, and the suc- 
cessive contracts so provide. The constituent locals of the 
National Biscuit Division did not reserve to themselves 
or their members any right to submit the successive na- 
tional contracts negotiated since 1954 to their members 
or their executive boards. Once the contracts have been 
negotiated by the National Biscuit Division, the constituent 
locals were bound by the terms of the negotiated agree- 
ment as approved by majority vote of the delegates com- 
prising the National Biscuit Division in the manner in- 
dicated above. 


During the early part of 1958, petitions were filed for 
representation elections limited to individual plant units 
at seven Nabisco plants covered by the current col- 
lective bargaining agreement which was executed by 
the National Biscuit Division and National Biscuit Com- 
pany, effective September 1, 1957, and expiring by its terms 
August 31, 1959. The seven individual plants sought as 
separate units in these seven election petitions are located 
at Philadelphia, Pittsburgh, and York, Pennsylvania; Buf- 
falo, New York; Atlanta, Georgia; Cambridge, Massachu- 
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setts; and Denver, Colorado. National Biscuit Division 
was represented at the hearings ordered by the National 
Labor Relations Board in connection with these petitions, 
and I testified at all seven hearings with respect to all 
the matters contained in this affidavit. National Biscuit 
Division argued in each ease that the current unexpired 
agreement between it and the company should bar any 
election until the expiration of the agreement, that thd 
only appropriate unit is the contract unit covering all seven 
teen plants, and that, in any event, it would be unfair to 
the contracting party to hold an election in any part of the 

unit covered by its contract at this time. 





The petitions were filed in all seven locations by dis! 
gruntled rump groups who had set themselves up as 
‘‘American Bakery and Confectionary Workers’ Inter- 
national Union’’ and referred to themselves by the same 
local number which has been used for many years by 
the existing subordinate local of Bakery and Confectionery 
Workers’ International Union of America. At all but two 
of these locations (Denver and Pittsburgh), the group 
petitioning as a local of American Bakery and Confection- 
ery Workers’ International Union had seized the funds, 
the offices, the records and other property of the existing 
local union. In Philadelphia at least a part of these funds 
and property already had been frozen by a state Court 
Order resulting from a suit on behalf of the loyal 
members of the existing local there. However, in each 
of the four locations where the competing group had taken 
the funds, property and offices of our locals, our operations 
have been paralyzed and the psychological effect on mem-' 
bers so great and the advantage to the rival group, which’ 
was able to use our funds and our offices and our records, so 
considerable that we felt that it would be inherently unfair 
to require us to stand any kind of an election regardless of 
our other arguments until we had straightened out our 
elaim for our property. | 
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The National Labor Relations Board, nevertheless, is- 
sued Directions of Election in separate units limited to 
the biscuit and cracker production employees employed 
at the plants located in Philadelphia, Cambridge, Buf- 
falo, York and Atlanta (Cases 4-RC-3559, 1-RC-5231, 
3-RC-1969, 4-RC-3560, and 10-RC-4074). 


This action by the Labor Board, by which it finds 
separate plant units appropriate in spite of our nearly 
twenty years of joint multi-plant bargaining and in 
spite of four years under three successive master 
agreements creating a single multi-plant unit, would have 
the effect of destroying the basis upon which we were 
able to successfully negotiate on behalf of the approxi- 
mately 10,000 National Biscuit employees and it will have 
the practical effect of destroying our current agreement 
which obligates the employer to negotiate exclusively with 
the National Biscuit Division as representative of all the 
employees at the seventeen different plants. The Board 
has now reinstated separate plant entities which the locals 
themselves elected to eliminate after many years of organ- 
izing and bargaining in order to obtain greater strength at 
the negotiations table. 


/s/ Henry S. ALvrino 
Henry S. Alvino 


Supscrisep and Sworn To before me this 9th day of July, 
1958. 


/s/ Miuprep M. Boyrp 
Notary Public, D. C. 
(Sra) 


My commission expires: 
June 30, 1961 
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AFFIDAVIT OF KALMAN SKLAR 
[Filed July 10, 1958] 


District or CoLuMBIA, SS: 





I, Kauman Sxxar, being duly sworn upon my oath, state 
as follows: | 


I am a member of the New York State Bar and have my 
law offices at 11 Broadway, New York City, New York. I 
have been an attorney for the Biscuit Council of the Bakery 
and Confectionery Workers’ International Union of Amer- 
ica since the inception of that Council in 1938. With few 
exceptions, I have attended the meetings, conventions, 
caucuses and contract negotiation sessions of the Coun- 
cil since its inception. The exceptions do not materially 
affect the facts which are set forth in this affidavit on 
my personal knowledge. Since the 1947 death of Mr. 
William A. Galvin, who was the principal founder and 
the Chairman of the Council until the time of his 
death, I believe I am the person who has the best 
familiarity with the history of the Council and its develop- 
ment as a nation-wide, multiplant bargaining agent for the 
biscuit and cracker employees of the National Biscuit Com. 
pany. | 

The Biscuit Council was formed in 1938 as the result of 
conferences between and a mutually felt need for common 
action on the part of, the local unions representing 
employees in the National Biscuit Company biscuit and 
cracker plants and other facilities at New York City, 
Philadelphia, York, Pa., Atlanta, Ga., Buffalo, New York, 
and Cambridge, Mass. Mr. Galvin had conceived the 
idea of the Council and most actively compaigned for 
it among these locals, after the experience of a bitter 
sixteen-week strike against the National Biscuit Company 
which began in January, 1935 at that Company’s Phila- 
delphia and York, Pa. plants. At the time of the strike, in 
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sympathy and support, the New York and Atlanta locals 
had also struck at their plants, but in all four cities it was 
found that National Biscuit Company was able to trans- 
port baked goods from its other plants throughout the 
country for distribution in struck areas and thereby with- 
stand the strike pressure. Accordingly, Mr. Galvin and 
the other officers of the original locals conceived that it 
would be necessary, for effective bargaining with the Na- 
tional Biscuit Company, to secure a common organization 
of its biscuit and cracker workers for their mutual aid and 
assistance with the ultimate objective of obtaining multi- 
plant bargaining in a single, overall unit. 


This conception came to fruition in 1938 with the foun- 
dation of the Biscuit Council, consisting of the above- 
mentioned locals, all of which were affiliates of the Bakery 
and Confectionery Workers’ International Union of Amer- 
ica. At that time, in 1938 in my presence, Mr. Andrew 
Myrup, President of the Internationl, attended the found- 
ing meeting of the Council and accepted the Council as an 
informal affiliate and confederation within the larger In- 
ternational. 


During the following years, up to and including 1957, the 
membership of the original Council was expanded through 
other local unions and plants and facilities involving Na- 
tional Biscuit Company biscuit and cracker operations 
throughout the United States and in Canada. During 
the early years, the Council also included certain local 
unions which were not members of the B & C Inter- 
national but which were involved in the production of flour, 
packages, and labels used in the production, sale and trans- 
portation of National Biscuit Company biscuit and cracker 
products. However, in 1948, these other unions re- 
tired from formal membership in the Council, although 
they continued to maintain informal ties with the Coun- 
cil to help preserve a solid front in bargaining with 
the National Biscuit Company. 
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In 1941, when the Council first instituted joint multi- 
plant negotiations with National Biscuit Company and at 
all times thereafter, the Council Acted by majority vote 
binding all delegates to the Council and its constituent 
local unions. It was in accordance with this procedure that 
bargaining demands were formulated and questions arising 
during negotiations with the Company were settled. 


In 1948, the Council adopted a formal set of by-laws 
which was duly approved by B & C International and 
became a more complex organization. Thus, the Coun- 
cil organized itself into Divisions or Groups which cor; 
responded with national baking companies involved in 
biscuit and cracker production. Thus, the unions con: 
cerned with the National Biscuit Company formed the 
National Biscuit Division of the Council; the unions 
involved with the Sunshine Biscuit Company became mem: 
bers of the Sunshine Division, ete. The Council itself held 
annual conventions at which each Division held separate 
sessions to consider their problems and to formulate con- 
tract demands. 





In the case of the National Biscuit Division of the Coun- 
ceil, all resolutions or demands brought to the annual 
sessions by the member locals were first submitted to! 
a subcommittee for the purpose of eliminating duplications. 
Thereafter, the list of combined demands was presented to) 
the Division as a whole for acceptance or rejection. In Di-' 
vision voting, a majority vote was binding upon all mem- 
ber unions. This was generally true even in the case of 
matters peculiarly affecting only one or a few unions or} 
affecting only one or a few National Biscuit Company plants | 
and certainly true in the case of national issues. Since | 
1941 the Council had followed the principle that a 
majority vote in the Division was binding upon all 
of its constituent locals with respect to all matters of 
common concern and most matters of local concern. | 
Since 1948 this principle has been embodied in the 
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formal by-laws of the Council and has been recognized 
and accepted by every local of the Division. Also 
since 1948 matters arising at the contract negotiation table 
or even during the life of the contract have been settled by 
the Division, either by a majority vote or, if necessary 
between annual meetings, by the Chairman of the Division 
as the principal negotiator and representative of the Divi- 
sion. This principle extends not only to contract condi- 
tions themselves, but also to such matters as grievances, 
mediation, and arbitration. The demands agreed upon by 
the Division at its annual session are embodied in a 
formal report by the Division of the Biscuit Council. 
That report is confirmed by the Council in a plenary 
session at its annual convention. 


The chairman of the National Biscuit Division since 
1948 has been Mr. Henry S. Alvino, who is also a Vice- 
President of the B & C International and a member of its 
General Executive Board. 


Since 1941, the Biscuit Council, and since 1948 the Na- 
tional Biscuit Division of the Council, have with very few 
exceptions negotiated with the National Biscuit Com- 
pany as the sole and exclusive bargaining agent for all 
of its member locals and for individual members who 
were employed by the Company. This was true, notwith- 
standing the fact that through 1953 the Company entered 
into separate contracts with each of the locals at the end 
of such joint negotiations. The procedure until 1953 was 
as follows: 


At each contract negotiation session, the Council, or 
latterly the Division, would appear and through its chair- 
man would present all of its demands to the Company. 
Again, I wish to emphasize that these were the demands 
of the Council, or the Division itself, even though certain 
of them related only to single plants and even though they 
were embodied in a separate contract at the end of the ne- 
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gotiations. First of all, the Council or Division and the 
Company would consider the uniform national demands 
which were to be embodied in every contract. It was the 
consistent effort and intention of all of the members of the 
Council to increase the scope and the number of these uni- 
form demands to the end that the contracts should be sub- 
stantially identical as to working conditions throughout 
the Company. From the beginning, basic contract features 
such as wages, hours and working conditions formed the 
nucleus of these uniform national demands. As the years 
passed, successive contracts secured an increased uni- 
formity of actual conditions throughout the Company 
through identical terms. 





However, even where peculiarities of the particular 
plant and geographical location resulted in variances in 
contract conditions, demands affecting those conditions 
were presented to the Council (after 1948, to the Division) 
for approval or rejection. If approved, and only if ap- 
proved, they were then presented to the Company as the 
demands of the Council (or after 1948, of the Division), 
This was the procedure by common agreement among the 
Council until 1948. After 1948, it became the formal: pro- 
cedure of the National Biscuit Division of the Council. 


By the time of the June 1953 Convention of the Biscuit 
Council, the National Biscuit Division of the Council had 
organized virtually every biscuit and cracker facility of 
the National Biscuit Company in the United States. Ac- 
cordingly at that Convention the Division unanimously 
adopted a demand for ‘‘a master contract from National 
Biscuit Company covering all local unions in the group in 
one collective bargaining unit. ...’’ (The foregoing g quo- 
tation appears at page 29 of the official proceedings of that 
Convention and at page 176 of the record in National La- 
bor Relations Board cases nos. 4-RC-3559 and 3560.) | 


In accordance with this demand the division in the latter 
part of 1953 negotiated with the Company a master ‘mem: 
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orandum of agreement’’ covering all local unions in 
the Division. In early 1954, each of those locals ap- 
proved a resolution authorizing the Division to execute 
a formal master agreement, ‘‘which authorization shall 
continue in effect until formally revoked . . .”’ with 
the approval of the B & C International. Since that 
time the Division has served as the exclusive bargaining 
agent on all matters, whether of local or national concern. 


The first master agreement between the Division and the 
Company became effective March 1, 1954, and expired 
by its terms August 31, 1955. The second such agree- 
ment became effective September 1, 1955, and expired 
by its terms August 31, 1957, The third and present master 
agreement became effective September 1, 1957, and does 
not expire, by its terms, until August 31, 1959. 


I can state on personal knowledge that at the time of 
the adoption of the June, 1953 Chicago resolution quoted 
above, it was clearly and explicitly understood and agreed 
by every local in the National Biscuit Division that the 
Division was to continue the practice which had generally 
obtained since 1941 of acting as the sole and exclusive 
union negotiator vis-a-vis the National Biscuit Company. 
Moreover, it was understood and agreed by each local that 
henceforth the Division should be the contracting party 
with the Company and that the nationwide multiplant bis- 
euit and eracker facilities of the Company should con- 
stitute a single unit under a single master agreement. 


/s/ KauMan SKLAR 
Kalman Sklar 


Supscrisep and Sworn To before me this 7th day of Jury, 
1958. 
/s/ Mrtprep M. Born 
Notary Public, D. C. 
My commission expires: 


June 30, 1961 
(Srax) 
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Motion for Leave to Intervene 





National Biscuit Company moves for leave to intervene 
in this proceeding in order to protect its interests as they 
may appear, and in support of its motion shows as follows: 


1. National Biscuit Company is a corporation organ- 
ized under the laws of the State of New Jersey and 
with its principal office at 425 Park Avenue, New York, 
New York. 


2. National Biscuit Company is party to a collective 
bargaining contract with National Biscuit Division of| 
the Biscuit Council of the Bakery and Confectionery 
Workers’ International Union of America, dated Sep- 
tember 1, 1957, covering certain of its employees at) 
a number of its plants and facilities. This contract 
will expire, by its terms, on August 31, 1959. | 





3. National Biscuit Company has been a party in the 
several proceedings before the National Labor Relations, 
Board (Nos. 1-RC-5231, 3-RC-1969, 4-RC-3559, 4-RC-3560 
and 10-RC-4074) in which the Board has directed that’ 
elections be held for the purpose of designating a col-| 
lective bargaining representative for the employees of the| 
Company at several of its plants and facilities. These are’ 
the proceedings the validity of which is challenged in this. 
proceeding in this Court. | 


4. National Biscuit Company recognizes that this pro-| 
ceeding, and the direction of elections by the National La- | 
bor Relations Board which are challenged in the pro- 
ceeding, involve disputes between rival claimants for'| 
the position of representative for purposes of collec- | 
tive bargaining of the employees at several of its | 
plants and facilities. As between those claimants, the | 
Company takes no position. It has, however, entered | 
in good faith into a contract with the National Biscuit Divi- | 
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sion, as stated above, and believes that a binding commit- 
ment of that sort should not lightly be set aside. Its posi- 
tion is set forth in more detail in the affidavit of Thomas 
D. McMahon, which is attached hereto as Exhibit A. 


/s/ CHar es A. Horsky 
Charles A. Horsky 


/s/ JEROME ACKERMAN 
Jerome Ackerman 
701 Union Trust Building 
Washington 5, D. C. 


Attorneys for National 
Biscuit Company, appl- 
cant for intervention. 


EXHIBIT A 
[Filed July 16, 1958] 
AFFIDAVIT OF THOMAS D. McMAHON 


County or New York ah 
Strate oF New YorK : 


Thomas D. McMahon, being duly sworn, deposes and 
Says: 


1. I am, and for several years have been, Director of 
Labor Relations of National Biscuit Company. In that 
capacity I have been the principal negotiator for the 
Company in the collective bargaining with the National Bic- 
cuit Division of the Biscuit Council. I negotiated, and 
signed on behalf of the Company, the contract with the Bis- 
euit Council dated September 1, 1957. The only other sig- 
nature on the contract is that of Henry S. Alvino, who is 
a Vice President of the Biscuit Council and Chairman of 
its National Biscuit Division. That contract, by its terms, 
expires on August 31, 1959. 
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2. I have represented the Company, and have testified, 
sometimes at the request of the Biscuit Council and some-; 
times at the request of the American Bakery and Confec-, 
tionery Workers’ International Union, AFL-CIO, in a num-| 
ber of proceedings which have been instituted by the latter | 
before the National Labor Relations Board. Specifically, | 
I have appeared and testified in cases Nos. 1-RC-5231, 3-| 
RC-1969, 4-RC-3559, 4-RC-3560, and 10-RC-4074, the cases | 
in which elections have been directed at several of the Com-| 
pany’s plants and facilities, and which are challenged in| 
National Biscuit Division v. Boyd Leedom, et al., No. 1813-' 
08, in the United States District Court for the District of | 
Columbia. | 


3. Prior to the contract entered into between the Com-| 
pany and the Biscuit Council in 1954, the collective | 
bargaining contracts for the various plants and facilities | 
of the Company in which the employees had designated the | 
Bakery and Confectionery Workers of America as their | 
collective bargaining agent were negotiated jointly, but 


signed separately with each local of that union. In 1954, | 
the Biscuit Council demanded one master contract covering | 
all local unions as one collective bargaining unit. That’ 
demand was granted by the Company. Since that time the | 
Company has not bargained with the local unions, but only | 
with the National Biscuit Division of the Biscuit Council, | 
which it recognizes as the sole and exclusive bargaining rep- | 
resentative for its employees as defined by these contracts. | 


4. The Company takes the position, which I have stated 
in the proceedings before the National Labor Relations | 
Board, that nothing which has occurred since the signing | 
of the contract between the Company and the National | 
Biscuit Division of the Biscuit Council of the Bakery | 
and Confectionery Workers’ International Union of Amer-. 
ica affects the validity of that contract or its binding ef-| 
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fect upon the Company and the employees in whose be- 
half it was negotiated. 


/s/ THomas D. McManon 
Thomas D. McMahon 


Subscribed and sworn to before me this 15th day of July 
1958. 
/s/ JosepH V. Hasto 
Notary Public 
(SEAL) 


My Commission Expires: 


/s/ JosepH V. Hasto 
Notary Public 


Joseph V. Hasto 

Notary Public— 

State of New York 
No. 411705700 


Qualified in Queens County 
Certs. Filed with New York 
Co. Clerk 


Term Expires March 30, 1959 


[Filed July 15, 1958] 


Motion of Defendant to Dismiss Complaint and in Opposition 
to Plaintiff’s Motion for a Preliminary Injunction 


Come now the defendants, Boyd Leedom, et al., by their 
attorneys, and move the Court to dismiss the complaint 
herein for the following reasons :* 


1. The Court is without jurisdiction of the subject mat- 
ter of this action. 


1 Attached to this motion are the records and exhibits of the representation 
eases sought to be reviewed herein—(Board Cases: 1-RC-5231; 3-RC-1969 ; 
4-RC-3559; 4-RC-3560; 10-RC-4074. These cases are referred to in the 
complaint (see Compl., Exhs. 1-4). 
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2. This suit is premature, and there is no adequate show- 
ing of irreparable injury. 





3. The complaint fails to state a claim warranting re- 
lief. | 


WHEREFORE, it is respectfully submitted that plaintiff rs, 
motion be denied and that the complaint be dismissed. 





/8/ Marcen Matet-Prevosr 
Marcel Mallet-Prevost 
Assistant General Counsel 
Nationay Lazor Rewations Boagp | 
July 15, 1958 | 


[Filed July 15, 1958] 
AFFIDAVIT OF OGDEN W. FIELDS 


District or CoLuMBIA } 


Ciry or WasHINGTON | 
Ocpen W. Fietps, being duly sworn, deposes and says: | 


I am Associate Executive Secretary of the National | 
Labor Relations Board and have charge of all official docu- ! 
ments on file with the Board. | 


Exhibit A attached hereto is a true copy of the transcript | 
of testimony taken before the hearing examiner on Febru- | 
ary 24, and March 27, 28, 1958, in the Board proceeding en- | 
titled, “‘In the Matter of National Biscuit Company and | 
Local 492, American Bakery and Confectionery Workers’ ! 
Internationai Union, AFL-CIO,’’ Docket Nos. 4:RC-3559 | 
and 4-RC-3560, and contains the original exhibits in evi- | 
dence in said proceeding. 


Exhibit B attached hereto is a true copy of the tran- | 
seript of testimony taken before the hearing examiner on | 
May 1, 2, 1958 in the Board proceeding entitled, ‘In 
the matter of National Biscuit Company and Local 431, | 
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American Bakery and Confectionery Workers’ Interna- 
tional Union, AFL-CIO,’’ Docket No. 3-RC-1969, and 
contains the original exhibits in evidence in said pro- 
ceeding. 


Exhibit C attached hereto is a true copy of the transcript 
of testimony taken before the hearing examiner on April 16, 
17, 1958, in the Board proceeding entitled, ‘‘In the Matter 
of National Biscuit Company and Local 42, American 
Bakery and Confectionery Workers’ International Union, 
AFL-CIO,’’ Docket No. 10-RC-4074, and contains the origi- 
nal exhibits in said proceeding. 


Exhibit D attached hereto is a true copy of the transcript 
of testimony taken before the hearing examiner on May 12, 
13, 1958, in the Board proceeding entitled, ‘‘In the Matter 
of National Biscuit Company and Local 348, American Bak- 
ery and Confectionery Workers’ International Union, AFL- 
CIO, Docket No. 1-RC-5231, and contains the original ex- 
hibits in said proceeding. 

/s/ Ocpen W. FreLps 
Ogden W. Fields 
Sworn to before me 
this 15 day of July, 1958. 


(Sear) 
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[Filed July 15, 1958} 


Master Agreement 
Between 
National Biscuit Company 

And 

The National Biscuit Division 
of the 

Bakery and Confectionery Workers’ 
International Union of America 





September 1, 1957 to August 31, 1959 


AGREEMENT 


Agreement made and entered into, in the City of New 
York, by and between the Nationa, Biscurr Company, 
having its principal place of business at 425 Park Avenue, 
New York, N.Y. hereinafter referred to as the “Company”, | 
and the National Biscuit Division of the Bakery AND Con-. 
FECTIONERY WORKERS’ INTERNATIONAL UNION OF AMERICA, | 
having its office at 1145-19th Street, N.W., Washington, 
D.C., Thereiiatiay referred to as the ‘Narowas: Biscuit | 
Devetox?’ | 





ARTICLE 1—ReEcoGnirion 


The National Biscuit Division is the sole collective bar-| 
gaining agency for all the local unions hereinafter set forth 
and their members who are employees of the Company and | 
all other employees subject to this Agreement who are now | 
or may be hereafter employed in the classifications listed | 
in the Classification and Rate supplements attached hereto. | 


The Local Unions which comprise the National Biscuit | 
Division and the locations covered by this Agreement are | 
as follows: ! 











Local #+1—New Chicago Bakery, Chicago Shipping 
Branch, Chicago Depot, Chicago Northside, Chicago South- 
side and Wilmette Sales Branches 


Local +#12—Pittsburgh Bakery, Pittsburgh Shipping 
Branch, Pittsburgh, Pittsburgh South and McKeesport 
Sales Branches 


Local +42—Atlanta, Ga. Bakery & Shipping Branch 


Local #+125—Oakland, Cal. Bakery, Sales Branch and 
San Francisco Sales Branch 


Local +163—Houston, Texas Bakery 

Local +¢240—Denver, Colo. Bakery 

Local #254—St. Louis, Mo. Bakery & Shipping Branch 
Local +310—Dayton, Ohio Cone Bakery 

Local +348—Cambridge, Mass. Bakery 

Local +357—Niagara Falls, N.Y., S.W. Bakery 


Local +364Portland, Ore. Bakery 
Local +400—Los Angeles, Cal. Milk Bone Bakery 


Local +¢405—New York Bakeries & Machine Shops, New 
York Shipping Branch, Milk Bone Bakery, N.Y. Garage 
N.Y. Export Agency and Bronx, Brooklyn, Chelsea, Free- 
port, Jamaica, Long Island City, Mineola, Mt. Vernon, New 
Brighton, Patchogue, Ridgewood, South Brooklyn & Yon- 
kers Sales Branches 


Local +430—Kansas City, Mo. Sales Branch 


Local +431—Buffalo Milk Bone Bakery, Cone Bakery, 
Distribution Center & Buffalo Sales Branch 

Local +492—Philadelphia, Pa. Bakery, Shipping Branch, 
and York Pretzel Bakery. 
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ARTICLE 2—Mrmpersuip 


Section 1 The Company shall be the sole judge of the 
competency of new employees and may discharge such em- 
ployees for any reason whatsoever at any time during the 
first thirty (30) days of such new employee’s employment. 


Section 2 All employees on or after the thirtieth (30th) 
day following the beginning of their employment or the 
effective date of this Agreement, whichever is later, shall 
be required as a condition of employment, to become mem- 
bers of and maintain membership in good standing in their 
aforesaid respective Local Unions of the National Biscuit 
Division during the term of this Agreement by the pay- 
ment or tender of the periodic dues and initiation fees uni- 
formly required to be paid by their respective Loca] Unions. 





Section 3 Nothing in this Article shall operate in con- 
travention of any Federal or State law or laws, and if any 
part of this article shall be determined to be in violatio1 
of any such law or laws, the parties agree to modify this 
article by the removal or insertion of such clause or clauses 


as will place the operation of this Contract within the law. 


Section 4 This article shall be subject to the provisions 
of the Labor-Management Relations Act of 1947 and of any 
applicable state Anti-Closed Shop Laws, and the rulings, 
decisions and regulations issued under these laws. How. 
ever, should any of these state laws be declared uncon- 
stitutional or be repealed, or be so duly amended, or be so 
interpreted by duly authorized courts, so as to permit the 
application of Section 2 of this Article, the Company and 
the Union agree that this article will apply immediately 
where applicable. | 

Article 3—CuEcK-Orr | 

The Company agrees on an employee’s written author- 

ization, and subject to the provisions of the Labor Manage- 





ment Relations Act of 1947, and the amendments thereto 
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and the regulations issued thereunder, to deduct from the 
pay of such employee, all regular dues and initiation fees 
required to be paid by the employee to his Local Union, 
as directed by the employee on the following form: 


To the National Biscuit Company: 


I hereby assign to Local ..., Bakery and Confectionery 
Workers’ International Union of America, and authorize 
you to check off and deduct from any wages standing to 
my credit an amount equal to the regular monthly dues 
and/or initiation fees required to be paid by me to said 
Local Union for each calendar month said dues or initiation 
fees are levied and to remit said amounts to the Local Union 
specified herein not later than the 17th day of each month 
in which said dues or initiation fees are required to be 
paid; provided that initiation fees may be checked off in 
equal consecutive weekly installments during a period of 
not more than five (5) weeks. Each installment shall be 
remitted to the Local Union within one (1) week after the 
same is deducted. 


This assignment and authorization shall remain in effect 
until revoked by me, but shall be irrevocable for a period 
of one (1) year from the date appearing below or until 
the termination of the collective bargaining agreement 
between yourself and the National Biscuit Division, which- 
ever occurs sooner. I further agree and direct that this 
assignment and authorization shall be continued automatic- 
ally and shall be irrevocable for successive periods of one 
year each or for the period of each succeeding applicable 
collective bargaining Agreement between yourself and the 
National Biscuit Division, whichever period shall be shorter, 
unless written notice of its revocation is given by me to 
yourself and the Local Union by registered mail not more 
than thirty (30) days and not less than fifteen (15) days 
prior to the expiration of each period of one (1) year, or 
of each applicable collective bargaining agreement between 
yourself and the National Biscuit Division, whichever oc- 
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curs sooner. Such notice of revocation shall become effec. 
tive for the calendar month following the calendar month 
in which you receive it. 





This assignment and authorization supersedes all pre- 
vious assignments and authorizations heretofore given to 
you by me in relation to my membership dues or initiation 
fees, 


ARTICLE 4—SENIORITY 





Employees on the Company payroll as of August 31) 
1957, including those employees who have been laid off 
subject to recall and those employees on leave of absence 
who return to work with no break in service shall have 
plant-wide seniority on layoffs occurring thereafter. | 


Employees hired after August 31, 1957, shall have de- 
partmental seniority on layoffs for their first year of em: 
ployment and thereafter plant-wide seniority on layoffs 
shall prevail for such employees. This provision shall not 
apply to employees with less than thirty (30) days of 
service. 


No employee with thirty (30) days or more of ee 
shall be laid off while employees with less than thirty (30) 
days of service continue to work. 





No new employees shall be hired in any plant covered 
by this Agreement until all employees who have been laid 
off at such plant have returned to work or have been given 
the opportunity to do so. | 

Employees with less than one (1) year of service shall 
be called back to work after layoff in the reverse order 
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in which they were originally laid off on a departmental 
basis only. 


The above clause is uniform for all locals, except with 
the following exceptions: 


A. Local #1—Chicago, Ill. 


The Company and the Union agree with the principle of 
seniority on promotions. It is understood and agreed that 
the Employer shall have sole jurisdiction of the manage- 
ment of the plant, methods of production and the promo- 
tion of employees on merit. However, it is agreed that such 
promotions be based on seniority, provided the employee 
in line for promotion is capable of filling the vacancy. Any 
employee who has been promoted shall be given a thirty 
(30) day trial period in his new classification. If, after 
thirty (30) days the employee is unable to perform the 
work satisfactorily, he will be transferred to his former 
classification, 


B. Local #12—Pittsburgh 


Promotions are to be made on ability and seniority as 
in the past. 


All new employees hired after August 1, 1951 for the 
Shipping Branch or Depot will be placed on a seniority list 
for either the Shipping Branch or the Depot, depending 
upon the department in which they are employed, and these 
employees will not have any seniority rights in any other 
department. 


The employees who were on the payroll as of August 1, 
1951 will continue to have seniority rights for both the 
Shipping Branch and the Depot, as in the past. 


C. Local +42—Altlanta 


When vacancies occur, the Management agrees to meet 
with the Union representatives. Due consideration will be 
given to length of service. 





15 
D. Local #125—Oakland, Cal. Bakery | 


Seniority rights shall prevail in the combined Bakery 
and Shipping Department units of operation in the case 
of promotions, provided the employee has the ability to 
perform the work required. | 


Seniority rights shall prevail separately in the Bakery 
and/or Shipping Department in the case of overtime, 
Saturday and/or Sunday work. | 





E. Local #:125—Oakland & San Francisco Sales Branches 


Seniority rights shall prevail in each branch in the case 
of promotions, overtime, Saturday and/or Sunday work, 
providing the person has the ability to perform the work 
required and is agreeable to working. | 


In the event of a curtailment of sales and the Company 
deems it necessary to reduce its working forces, the em} 
ployees shall be laid off on the basis of their seniority and 
rehired in reverse order, when new or additional employees 


are needed. Seniority shall prevail in any layoffs, pro! 
vided, however, that the inexperience of high seniority em- 
ployees will not disrupt the operation of the branch, | 


F. Local #163—Houston, Texas 


When promoting to a higher “classified”? job on a shift 
or in a department, the employee having seniority with the 
necessary qualifications shall be given preference. Only 
the Packing Department will operate on a shift basis. 


Due consideration will be given to the transfer of em-; 
ployees between departments and within departments by 
shifts considering ability for job assignments; however, 
the decision on final transfer shall rest with the Employer 
in order to maintain the best operating efficiency. The 
date of such transfer to another department shall start the 
seniority rating in that department, except for layoffs. 
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Houston, Texas 
WarEHOUSE & SANITATION DEPARTMENTS 


The Warehouse and Sanitation Departments operate as 
separate units. 


When it becomes necessary to promote an employee to a 
higher classified position, ability and length of service shall 
be given due consideration. 


G. Local +:240—Denver, Colo. 
Seniority on promotions shall be departmental and shall 
be based on merit and ability as well as length of service. 
H. Local +254—St. Louis, Mo. 


Other things being equal, seniority rights shall prevail 
during the life of this Agreement on promotions. The 
Company agrees to notify the Union Business Manager 
as far as possible in advance of a prospective layoff or 
change in operating schedule. 


I. Local +310—Dayton, Ohio 


In ease of transfers and promotions, the principle of 
seniority shall apply, provided, however, that due regard 
will be given to an employee’s experience, ability to per- 
form the work, efficiency and physical condition. All cir- 
cumstances being reasonably equal, length of service shall 
be the controlling factor unless otherwise agreed to by 
the Company and the Union. 


Any employee recalled to work in order of seniority after 
a layoff and who refuses to return to work because of a 
personal desire not to work the scheduled shift available, 
shall upon the second refusal of a recall be rehired as a 
new employee with no previous service record. 


Seniority shall be by departmental groups, to be known 
as Baking, Machine Shop, Warehouse, Sanitation and Ship- 
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ping departments for all purposes except a layoff, in which 
case seniority shall be on a plant-wide basis. | 





An employee transferred from one seniority group to 
another shall retain his seniority in the former group for 
one (1) year after which his seniority rights shall be based 
on his plant-wide seniority. | 


| 

Overtime work shall be divided equally within depart- 
mental groups between all employees with one (1) year or 
more seniority. | 


In case production drops to less than forty (40) hours? 
work, employees with the last seniority shall be laid off in 
an effort to maintain forty (40) hours’ work for those 
with seniority. | 


J. Local #348—Cambridge, Mass. 


When vacancies occur, the management agrees to meet 
with union representatives to discuss and settle as to the 
employee best suited for the job. The ability of candidates 
being equal, senior employee shall be given preference. | 


When a classified employee is chosen for training in a 
Job of higher classification, he will be given the necessary, 
training and when he becomes proficient, he will be assigned 
to the job in question. Two (2) weeks from the date of 
such assignment he will be reclassified and given the rate 
of pay for the classification providing the character of his! 
work meets requirements. | 


If an employee is required to temporarily take the place! 
of any other employee receiving a lower rate of pay, or 
if for any other reason temporarily transferred to a posi-| 
tion calling for a lower rate of pay, his own rate of pay’ 
shall be paid, however, if an employee is permanently 
transferred to a lower classification, he shall receive the | 
rate of pay which applies to that classification. | 


If an employee is promoted to a higher classification in| 
which he fails to qualify, he will be transferred back to his | 
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former classification and receive the rate of his previous 
classification. 


Employees who have a record of long and faithful serv- 
ice and who have become unable to handle or engage in 
heavy work will be, as far as practicable, transferred to 
work more suitable and in keeping with their physical con- 
dition. 


K. Local #357—Niagara Falls, N. Y. 


Seniority shall continue as at present on promotions. 


L. Local +:364—Portland, Ore. 


Seniority rights shall prevail in each department in the 
case of promotions, providing the person has the ability to 
perform the work required. 


Due consideration will be given to the transfer of em- 
ployees between departments and within departments by 
shifts considering ability and physical fitness for job assign- 
ments, however, the decision on final transfer shall rest with 
the Employer in order to maintain the best operating effi- 
ciency. The date of such transfer to another department 
shall start the seniority rating in that department, except 
for layoffs. 


M. Local +400—Los Angeles 


Seniority rights shall prevail at all times, other factors 
being equal. The factors are as follows: ability to do the 
job, skill and efficiency on the job, and physical fitness for 
the job. The amount of seniority determines an employee’s 
choice of vacation time. Seniority is a factor, other things 
being equal, in determining the sequence of promotions. 


O. Local +431—Buffalo, N. Y. Bakery 


It was agreed that seniority would be plant-wide, except 
for the Cafeteria, the Distribution Center, Sales Branches 





79 





and the Cone Bakery, which will maintain separate senior-| 
ity. ! 

If an employee, due to the reduction in force, is trans-| 
ferred from his department to another department, and an| 
opening in his previous department develops, this employee | 
will be entitled to preference according to his seniority 
provided, however, he is qualified and capable of filling | 
the position that is open. | 





Overtime shall be assigned on the basis of seniority pro- | 
viding senior employees are capable of doing the required 
work. Senior employees who are not capable of doing the | 
required work will be given an opportunity to learn, pro-| 
vided such work can be learned within a reasonable period | 
of time. 


In the event there are any promotions to be granted to | 
employees, the oldest employee in his or her department | 
shall be given first preference for such promotion. Senior- | 
ity and ability will be taken into consideration. The Man- 
agement agrees to meet with the Business Representative ! 
of the Union to discuss which employee is best suited for | 
the job. It shall be Management’s sole prerogative to se- | 
lect all Foremen, Assistant Foremen and Foreladies. | 


After an employee has received his or her promotion, then | 
after a twenty-five (25) day trial period, he or she shall | 
receive the classified rate for the job. | 





Employees who are permanently transferred to a lower | 
classification shall retain the higher rate for a period of | 
twenty-five (25) days. | 


P. Local #492—Philadelphia, Pa. Bakery & York 
Pretzel Bakery 


When vacancies occur, the Management agrees to meet | 
with the Union representatives to discuss and decide which | 
employee is best suited for the job. The ability of candi- | 
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dates being equal, the senior employee shall be given pref- 
erence. 


ArticLE 5—Continuous SERVICE 


Section 1 For the purpose of determining continuous 
service with the Company, an employee’s continuous serv- 
ice will date from: 


a. Date of first employment by the Company with no 
break in service, or 


b. Date of re-employment following a break in continu- 
ous service as set forth below. 


Section 2 The following circumstances constitute a break 
in continuous service: 


a. Voluntary termination, or 


b. Valid discharge. (Any employee found to have been 
discharged without just cause, shall upon reinstate- 
ment, be deemed to have had no break in continu- 
ous service), or 


e. On and after August 21, 1949 layoffs in excess of the 


following periods: 


Length of Continuous Layoff 
Length of Continuous Service Constituting Break in Service 


Less than 2 years More than 6 month: 
2 years but less than 5 years More than 1 year 
5 years but less than 8 years More than 3 years 
8 years but less than 10 years More than 5 years 
10 years and more No limit 


Provided, however, that no employee shall be deemed to 
have accumulated continuous service unless he shall have 
been recalled to work, and shall have resumed active serv- 
ice before the expiration of the applicable continuous lay- 
off period set forth above. 
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d.1. Failure to return to work within three (3) days 
after receipt of notification by registered mail 
from the Company after a layoff, or | 


2. Failure to notify the Company within three (3) 
days of intention to return to work within eight (8)| 
days after receipt of notification by registered maili 
from the Company following a layoff, or | 





3. Failure to return to work upon the expiration of an 
authorized written leave of absence. | 


e. Extenuating circumstances shall be taken into con- 
sideration by the Company and extended time limits! 
may be granted where possible. Extended time limits | 
shall not be unreasonably withheld. 


f. In any case where notification has been returned un- | 
delivered, the local union shall be notified. 


Section 3 Employees who may be rehired by the Company | 
after any of the above breaks in continuous service will be | 
rehired as new employees. 


ARTICLE 6—LEavE or ABSENCE 


Section 1 Requests for leaves of absence and extensions i 
thereof must be made to the Company and the Union in | 
writing, and wherever good and sufficient reason exists, | 
a leave of absence of not more than sixty (60) days may be | 
granted. | 





Section 2 Such leave of absence may be extended for an | 
additional period of not more than sixty (60) days under the | 
same conditions. | 


Section 3 Such leave of absence will not affect seniority | 
rights. | 


Section 4 Any employee engaging in other employment | 
during a leave of absence or extension thereof shall be | 
subject to immediate dismissal. | 
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Articte 7—Spreciat ABSENCE 


In the event of death in an employee’s immediate family 
(employee’s parents, spouse, children, brothers, sisters 
father-in-law or mother-in-law), the employee shall be en- 
titled to be absent from work for a period up to but not 
more than three (3) regular working days, when such ab- 
sence is necessary to make arrangements for and at- 
tendance at the funeral. During such absence, the 
employee shall be compensated at his or her straight time 
hourly classification rate for such regular working time 
lost. Such absentee compensation shall not include 
pay for lost overtime, vacation time or premium pay. 
It shall include paid holiday pay and night premium pay. 


ARTICLE 8—W AGES 


The Company agrees to grant a general increase of 
thirteen (13) cents per hour, effective as of and retro- 
active to September 1, 1957 to all employees who are mem- 
bers of the Locals making up the Nationat Biscuit 
Division, except for members of Local #405 who shall 
receive an increase of 12%4-cents per hour effective as 
of September 1, 1957. However, members of Local #405 
shall receive Washington’s Birthday as a paid Holiday. 


The Company also agrees to grant a general increase 
of nine (9) cents per hour effective September 1, 1958 
to all employees who are members of the locals presently 
making up the Nationa, Biscurr Division, and who are 
covered by this contract. 


The schedules of classifications and rates attached hereto 
and made a part of this Agreement are the rates for such 
classifications, and includes the increases as outlined above. 


ArricLeE 9—CuassiFIcaTIOn ADJUSTMENTS 


The Company agrees that the Local Unions have the 
right to bring up for discussion, differentials in classifica- 
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tion rates once only during the contract year. The Com- | 
pany does not guarantee to agree to any changes in clas- | 
sification rates. Any changes subsequently agreed upon | 
with the Local Union shall not be retroactive. | 


ARTICLE 10—Trmporary CLASSIFICATIONS 
Local #:357—Niagara Falls, N. Y. 


Any hourly rated employee covered by this Agreement | 
who is designated by the Management to act in a supervi- | 
sory capacity on a temporary basis shall be paid ten (10) | 
cents per hour above his or her hourly rate or the highest | 
rate in the department, whichever is greater. | 


Local +364—Portland, Ore. 


Employees when assigned temporarily to a higher paid | 
classification for a period of one (1) week or more shall be | 
paid the higher rate for the entire period. | 


Employees when assigned temporarily to a lower paid | 
classification shall be paid the higher rate. | 


Employees when permanently assigned to a lower paid | 
classification shall, after two weeks, be paid the rate for | 
the classification to which assigned. | 


Local #492—Philadelphia, Pa, Bakery 
York, Pa. Pretzel Bakery 


Any hourly rated employee, covered by this Agreement | 
who is designated by the Management to act in a super- | 
visory capacity on a temporary basis, shall be paid ten (10) 
cents per hour above his/her hourly rate, or the highest 
rate in the department, whichever is greater, except in the 
Packing Department of the Philadelphia Bakery, where the 
classification of Tally Clerk-Male will not be considered in 
arriving at that rate. 


All other locals have no Temporary Classification clause. 
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Articte 11—Normat Worx Day anp Norma Work WEEK 
anp Hours SuBsEcT TO OVERTIME 


Section 1 The normal and regular hours of work shall 
be eight (8) hours per day. 


Section 2 The normal and regular days of work shall be 
five (5) per week, Monday to Friday inclusive, with the 
following exceptions: 


a.Sponge Mixing Department employees, Wheat 
Cookers and Oven Firemen may have a work week 
from Sunday to Thursday inclusive. 


b. Those employees who are employed on the work 
outlined below may have a work week from Tuesday 
to Saturday inclusive: 


Floor Maintenance—Waxing, sanding, buffing and 
scrubbing of floors. 


Pest Control—Fumigation, fumigation of flour equip- 
ment, spraying for insects, rodent control. 


Cleaning Bulk Handling Equipment—Lard, syrup 
lines, storage tanks. 


Overhead Cleaning—Such areas over Production 
equipment which cannot be cleaned when equipment 
is in operation, cleaning walls in Proof Room, Ice 
Boxes. 


(Art Orner Creatine Work Not Ovttinep ABOVE 
Wu Contixve To Bs PerrorMep HERETOFORE). 


_ Power Plant employees at those Bakeries where these 
employees come under this Agreement may have 
a work week of any five (5) consecutive days. 


Section 3 Any work set forth in the following sub-divi- 
sions of this section shall be paid for at the rate of one 
and one-half (114) hours’ pay, for each hour’s work done. 
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a. All work done by any employee beyond eight (8), 
hours per day. | 


b. All work done by any employee in excess of forty | 
(40) hours in any one (1) work week. ! 


ce. All work done by any employee on any shift starting | 
on Saturday except those employees expressly re-| 
ferred to in sub-divisions (a), (b) and (¢) of Section | 
2 of this Article. | 


d. All work done on any shift starting on Friday for | 
Sponge Mixing Department employees, Wheat Cook- | 
ers and Oven Firemen who have a normal and regu- | 
lar week Sunday through Thursday. 


e. All work done on any shift starting on Sunday for | 
employees expressly referred to in sub-division (b) | 
of Section 2 of this article who have a normal and 
regular work week, Tuesday through Saturday. 


f. All work done on their sixth (6th) scheduled day | 
of any work week by Power Plant employees, | 


Section 4 Any work set forth in the following subdivi- ! 
sions of this section shall be paid for at the rate of two _ 
(2) hours’ pay for one (1) hour’s work done. 





a. All work done by any employee on any shift starting 
on Sunday except those employees expressly referred 
to in sub-divisions (a), (b) and (c) of Section 2 of 
this article. 


b. All work done on any shift starting on Saturday by 
Sponge Mixing Department employees, Wheat Cook- 
ers and Oven Firemen who have a normal and regular 
work week Sunday through Thursday. 


e. All work done on any shift starting on Monday for 
employees expressly referred to in sub-division (b) 
of Section 2 of this Article, who have a normal and 
regular work week Tuesday through Saturday. 
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d. All work done on their seventh (7th) scheduled day 
of any work week by Power Plant employees. 


e. All work done by any employee beyond eight (8) 
hours on Saturday or their sixth (6th) scheduled 
work day in any work week. 


Section 5 It is understood and agreed by the parties that 
any work subject to overtime rates as set forth in this 
Agreement is work outside the employee’s normal or reg- 
ular working hours. It is agreed that the above rates are 
paid because of hours or days previously worked, and that 
overtime, and/or premium rates shall not be pyramided on 
overtime and/or premium rates. 


ArricLe 12—Guaranreep Day & Cary Back Pay 


Section 1 Employees when called for work and reporting 
for work are to receive not less than eight (8) hours’ work 
except that when a breakdown occurs in the first four (4) 
hour period, it will be permissible to layoff the employees 


affected by the breakdown for the second four (4) hour 
period. 


Section 2 Any employee who completes his shift and 
leaves the building and is called back to work four (4) 
or more hours before his next normal and regularly sched- 
uled shift, shall be guaranteed four (4) hours’ work at the 
applicable premium rate. 


Section 3 Any employee who completes his shift and 
leaves the building and is called back to work less than four 
(4) hours before his next normal and regularly scheduled 
shift, shall be paid at the applicable premium rate for all 
hours prior to his normal and regularly scheduled start- 
ing time. 


Section 4 All hours worked pursuant to Sections 2 and 3 
of this article are hours in addition to and not part of the 
employee’s normal and regularly scheduled eight (8) hour 
shift. 
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ArticLe 183—Reuier & Luncu PEriops 


Employees at the following Bakeries, except for certal 


n 
Departments as noted on the Bakeries Classification and 
Rate Sheet, will be allowed fifty (50) minutes off during 
each eight (8) hours worked, which will include full lunch 
and relief periods: 


Chicago, Il. 

Pittsburgh, Pa. 

Atlanta, Ga. 

Oakland, Cal. Shredded Wheat 

Houston, Texas 

Denver, Colorado 

St. Louis, Mo. 

Portland, Oregon 

Buffalo Milk Bone Bakery and Cone Bakery 
Philadelphia Bakery and York, Pa. Pretzel Bakery 


The relief and lunch period schedule for all other Bak- 
eries is listed on their Classification and Rate Sheets. 








i 
| 
| 
| 
| 


ArticLte 14—Ho.uipays 


Section 1 The following holidays are paid holidays fo 
all locals: 


New Years Day Thanksgiving day 
Independence Day Christmas Day | 
Labor Day Memorial Day (except! 


Local +163-Houston) 
Other holidays for individual locals are as follows: 


Armistice Day—Locals 12-42-348-364-400 | 
Election Day—Locals 1-163-240-254-357-405-430-431- 492 
Washington’s Birthday—Locals 125-310-348-405 | 
San Jacinto Day—Loceal 163 | 
Patriot’s Day—Loeal 348 | 


Section 2 The Company agrees to pay each employee cov- 
ered by this agreement eight (8) hours’ pay at the em- 
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ployee’s straight-time hourly classification rate for each 
local’s holidays listed above on which the employee does 
not work, or two and one-half (2% times the employee’s 
straight-time hourly classification rate for all of the hours 
worked on those holidays under the following conditions: 


a. New employees must be on the Company’s payroll 
for thirty (30) calendar days in order to become eli- 
gible for holiday pay, and need only qualify once. 


b. The employee must work at least one (1) full day 
during the week in which a paid holiday falls, to 
receive pay for the holiday. 


ce. All work on any of the holidays not listed above 
shall be paid for at the regular straight-time hourly 
classification rate. 


d. Any employees taking their vacations in a week in 
which a paid holiday falls, shall receive an extra 
day’s pay for that week. 


e. Sponge Mixing Department employees, Wheat Cook- 
ers and Oven Firemen who are required to work on 
the holidays listed in Section 1, will be paid eight (8) 
hours pay at their straight-time hourly classification 
rate for the day preceding the holiday which they do 
not work. All work performed by these employees on 
the day before the holiday in preparation for pro- 
duction on the holiday shall be paid for at two and 
one-half (24%) times the employee’s straight-time 
hourly classification rate. 


f. All Power Plant employees coming under the terms 
of this Agreement shall be paid an additional day’s 
pay of eight (8) hours during a holiday week at the 
straight-time hourly classification rate. If the holi- 
day falls in the normal work week of any Power 
Plant employee, and the employee works the holiday, 
he will be paid only his straight-time rate, in addi- 
tion to holiday pay. 
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ARTICLE 15—CoMPUTATION OF OVERTIME 


The method of computing overtime will consist of total- 
ing all daily overtime minutes for the week to which will 
be added premium overtime minutes, and this total advanced | 


to the next higher quarter hour. 


ARTICLE 16—Non-CoMPENSABLE ACTIVITIES 


Under the terms of previous agreements with some of| 


the locals who are members of the National Biscuit Division, 


employees have been paid for dressing time. In deter-' 
mining for the future, for any purpose whatsoever, the, 
hours for which any employee is employed, or is entitled| 
to compensation, or the hours which are counted as time| 


worked, there shall be excluded all time spent in changing 


clothes, washing and engaging in any other non-pro-| 
ductive activities at the beginning or end of each work’ 
day or performed at any time outside of working hours, and | 
the Company and the National Biscuit Division agree that’ 
henceforth, such non-productive activities shall not be com-' 
pensable in any of the plants represented by the National 


Biseuit Division. 


In order that employees suffer no reduction in pay on 
account thereof, it is understood and agreed that the: 
straight-time hourly classification rates offset any loss in, 
compensation occasioned by this Agreement and have been! 
increased accordingly. 


The Company and the National Biscuit Division also: 
agree, that in those plants where it has not been the custom, 
or practice to pay separately for time spent in such non-| 


productive activities, that such non-productive activities 


shall continue to be excluded from time worked and shall | 
continue to be non-compensable and that the straight-time | 
hourly classification rates offset any loss in compensation | 


occasioned thereby. 
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If at any time in the future, the Company should be re- 
quired by law or otherwise to pay separately for any non- 
productive activities as such, then and at that time, the 
straight-time hourly classification rates then in effect, shall 
be reduced by the amount to be paid separately for such 
non-productive activities. 


Articles 17—NicgHr Work CoMPENSATION 


The Company agrees to pay all employees covered by 
this Agreement a night work premium of seven and one- 
half* (714) cents per hour for all hours worked between 
6 P.M. and6 A.M. If four (4) or more hours are scheduled 
to be worked between 6 P.M. and 6 A.M., the employee shall 
receive the said shift premium of seven and on-half* (772) 
cents per hour for all hours worked. Mixers, Oven Fire- 
men and other preparatory workers will be paid the night 
work premium for their entire shifts if required to re- 
port for work at or prior to 4 A.M. All overtime, 
and/or Saturday, Sunday or holiday overtime pay pro- 
visions shall be applied to the night differential where 
such overtime pay provisions are applicable to the basic 
daytime hourly rate in effect. 


The night premium compensation of seven and one-half* 
(714) cents per hour as outlined shall be included in the 
holiday pay and vacation pay of all employees who are eli- 
gible for this night premium pay. 


The above clause is uniform for all locals except with 
the following exceptions: 
+125—Oakland, Calif. Bakery 
+310—Dayton, Ohio Cone Bakery 


* At Local +348-Cambridge, the night work premium is 
ten (10) cents per hour. 
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#357—Niagara Falls, N. Y. 
+400—Los Angeles, Calif. 


which are as follows: 


Local #125—Oakland, Cal. Bakery 


Section 1 The night shift shall begin at approximately 
2:00 P.M. and shall consist of eight (8) hours or more for | 
which workers, both male and female, shall receive pre- | 
mium pay of seven and one-half (714) cents per hour in| 
the event they work the prescribed eight (8) hours. 


Section 2 The night premium compensation of ‘seven and | 
one-half (744) cents per hour as outlined shall be included | 
in the holiday pay and vacation pay of all employees who | 
are eligible for this night premium pay. | 


Local +310—Dayton, Ohio 


Section 1 The Company agrees to pay all employees cov- 
ered by this Agreement a night work premium of seven and | 
one-half (714) cents per hour for all work performed on the | 
second and third shifts. | 


Section 2 The work week for Production workers shall | 
begin at 7:00 A.M. on Monday morning and end on Satur- | 
day morning at 7:00 A.M. First shift shall be from 7:00 | 
A.M. to 3:00 P.M. Second shift shall be from 3:00 P.M. to | 
11:00 P.M. Third shift shall be from 11:00 P.M. to 7:00 | 
A.M. | 


Section 3 The night compensation as outlined shall be. 
included in the holiday pay and vacation pay of all em- | 
ployees who are eligible for this night premium pay. 


Local #357—Niagara Falls, N. Y. 


Section 1 A premium rate of seven and one-half (714) | 
cents per hour shall be added to the regular hourly rate of | 
all male and female employees for work performed on the | 
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scheduled second or third shifts. The premium rate does 
not apply to the first shift. 


Section 2 The shift work premium of seven and one-half 
(714) cents per hour shall be subject to the time and one- 
half and double time pay features of this Agreement. 


Section 3 (Staggered Shift)—A premium rate of seven 
and one-half (714) cents per hour shall be added to the 
regular hourly rate for all hours an employee works be- 
tween 6 P.M. and 6 A.M. If an employee works four (4) 
or more hours after 6 P.M. or before 6 A.M., then this 
premium rate of seven and one-half (742) cents per hour 
shall be added for the full eight (8) hours. 


Section 4 The night premium compensation of seven and 
one- half (714) cents per hour as outlined shall be included 
in the holiday pay and vacation pay of all employees who 
are eligible for this night premium pay. 


Local +400—Los Angeles, Cal. 


For all hours worked between the hours of 6:00 P.M. 
and 6:00 A.M., male and female employees shall be paid at 
the rate of seven and one-half (714) cents per hour in 
excess of the day rate herein established. 


‘ Articte 18—Jury Duty 


The Company agrees to pay a full eight (8) hours’ pay 
at straight-time hourly rates for each day an employee is 
required to serve and does serve on any jury, provided his 
or her department is scheduled to work on the day or days 
actually served on the jury. The employee, however, will 
be required to turn in to the Company the jury duty fees in 
order to receive compensation as above-provided. 


ARTICLE 19—Pension AGREEMENT 


Commencing with the first day of December 1957, the 
Employer agrees to pay to the Bakery anD CONFECTIONERY 
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Union anp Inpustry Nationan Pension Funp the sum of 
eighty (80) cents for each day for which employees subject 
to this Agreement receive pay as required under the pro- 
visions of this Agreement, provided that in no event shall 
such contribution by the Employer for an employee in any 
one (1) week exceed the sum of four dollars ($4.00). 


The payments shall be used by the Bakery anp ConFEc-| 
TIONERY Union anp Inpustry Nationau Prnston Funp to} 
provide retirement benefits for eligible employees in ac- 
cordance with the Plan of said Nationan Pension Fun, 
to be applied to the eligible employees based on the amount, 
of Employer contribution. | 





The Employer hereby agrees to become a party to the! 
Agreement and Declaration of Trust dated September 11,; 
1955 establishing the said Bakery and Confectionery Union 
and Industry National Pension Fund, and agrees to be 
bound by all terms and provisions of said Agreement, a’ 
copy of which is annexed to this collective bargaining agree-' 
ment and made a part hereof. 


Simultaneously with the operative date, January 1, 1958. 
of the Pension Plan herein described, all employees covered, 
by this Agreement shall automatically cease to participate. 
in the Company Pension Plan and shall have no rights) 
thereunder. 


It is understood and agreed that the Pension Plan re-| 
ferred to herein shall be such as will qualify for approval | 
by the Internal Revenue Bureau of the United States Treas- | 
ury Department, so as to allow the Employer an income | 
tax deduction for the contributions paid hereunder. 


The Union, as the bargaining agent for each of the af- | 
fected employees covered by this Agreement, agrees, on, 
behalf of each of said employees who are now subject to | 
the provisions of the Company’s Pension Plan, that each | 
of said employees in consideration of the terms and provi- | 
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sions of this collective bargaining Agreement including, 
among other considerations, the Employer’s Agreement to 
participate in the Bakery and Confectionery Union and 
Industry National Pension Fund, shall withdraw from, sur- 
render, release and relinquish any and all rights, priv- 
ileges and benefits, if any, in said Company Pension Plan, 
effective January 1, 1958. 


Each local union shall present to its members covered 
by this Agreement a withdrawal and release from the Com- 
pany’s Pension Plan in the form attached hereto and made 
a part of this Agreement, for signature by each employee. 
Such releases shall be returned to the Company on or be- 
fore January 1, 1958. 


Anything herein contained to the contrary notwithstand- 
ing, the Company shall have the right to withhold any pay- 
ments otherwise required to be made by it to the Bakery 
and Confectionery Union and Industry National Pension 
Fund, in accordance with the provisions of this Agreement, 
as to any employee whose signed withdrawal and release, 


as aforesaid, shall not have been delivered to the Com- 
pany by January 1, 1958, the operative date of said 
Bakery and Confectionery Union and Industry National 
Pension Plan. 


Articte 20—EmpLoveE Benerit Puan 


Section 1 Commencing with the hours for which em- 
ployees are paid on and after the first day of September 
1957, the Employer agrees to pay to the Bakery and 
Confectionery Union and Industry National Welfare 
Fund (hereinafter called the Fund), the sum of six (6) 
cents for each hour for which employees subject to this 
Agreement receive pay as required under the provisions of 
this Agreement, provided that in no event shall such con- 
tribution by the Employer for any employee in any one 
week exceed the sum of Two Dollars and Forty Cents 
($2.40). 
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On and after the first day of December 1957, said pay- 
ments shall be the sum of forty-eight (48) cents for each 
day for which employees subject to this Agreement receive 
pay as required under the provisions of this Agreement, 
provided that in no event shall such contribution by thé 
Employer for an employee in any one (1) week exceed the 


sum of Two Dollars and Forty Cents ($2.40). | 


| 

Section 2 The payments so made to the Fund shall be 
used by it to provide welfare benefits for eligible employees 
and their eligible dependents, if any, in accordance with a 
plan to be decided upon by the Board of Trustees. | 





Section 3 If at any time during the term of this Aoted! 
ment or any renewal or amendment thereof, there should 
be enacted any Federal or State Laws or regulations requir- 
ing the Employer to secure, provide or pay for insurance 
or welfare benefits or coverage of the type being provided 
by the Fund to employees covered hereunder, it is under} 
stood that the aforesaid Plan of benefits provided by thé 


Fund may have to be varied in compliance with such new 
law. If such law does not permit the Fund to assume and 
discharge the Employer’s obligation, the Employer may, 
upon thirty (30) days’ written notice to the Union, reopen 
this Agreement solely for the limited purpose of reviewing 
the amount of Employer contributions to the Fund. | 


Section 4 It is agreed that the Fund shall comply with the 
requirements of the New York State Disability Benefits Law 
and the Unemployment Compensation and Disability Bene- 
fits law of the State of California, and the New Jersey State 
Temporary Disability Benefits law, so as to discharge the 
Employer’s liability under such laws in non-oceupational 
health and welfare benefits as to all employees represented 
by the Union for collective bargaining purposes to the ex: 
tent that such laws apply to such employees. 


Effective September 1, 1957, for those employees vere 
by the within collective bargaining agreement employed by 
the Company in the State of California and for whom the 
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contribution is due as set forth above, the sum of twenty- 
five (25) cents per month will be deducted by the Company 
from the pay of each such employee to cover the cost of ad- 
ditional benefits required by California law, and this sum 
shall be paid by the Company to the Fund. The Fund 
shall use this sum to purchase the additional insurance 
coverage required by California law for those employees. 


Section 5 The Employer has heretofore become a party 
to the Agreement and Declaration of Trust dated May 12, 
1953 establishing the Fund, and agreed to be bound by all 
the terms and provisions of said Agreement, a copy of 
which is annexed to this collective bargaining agreement 
and made a part thereof. 


Section 6 This article shall be subjected to the provi- 
sions of the Labor-Management Relations Act of 1947, and 
the amendments thereto and the regulations issued there- 
under. 


Articie 21—Grovur Lire InsurANCE PLAN 


The terms and conditions of the present Group Life 
Insurance Plan shall continue on a contributory basis as 
heretofore. 


ARTICLE 22—VAcATIONS 


Section 1 One (1) week’s vacation will be given to all 
employees after twelve (12) months’ continuous service 
with the Company, provided, however, that no employee 
shall receive two (2) weeks’ vacation within any calendar 
year unless the employee has completed three (3) years’ 
service with the Company. 


All employees with three (3) years’ continuous service 
with the Company shall receive two (2) weeks’ vacation 
with pay, provided, however, that no employee shall receive 
more than two (2) weeks’ vacation in any given calendar 
year unless the employee has completed ten (10) years’ 
service with the Company. 
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All employees with ten (10) years of continuous service ! 
with the Company shall receive three (3) weeks’ vacation | 
with pay, provided, however, that no employee shall receive | 
more than three (3) weeks’ vacation in any calander year, | 
except as provided below. | 


Effective as of January 1, 1958, all employees with | 
twenty-five (25) years of continuous service with the Com- | 
pany shall receive four (4) weeks’ vacation with pay, pro- | 
vided, however, that no employee shall receive more than | 
four (4) weeks’ vacation in any calendar year. 


As additional consideration for the fourth weeks’ vaca- | 
tion after twenty-five (25) years of service, it is agreed | 
that in all other respects, the Vacation Clause contained in | 
this Agreement between the parties hereto shall remain | 
the same to and including August 31, 1962. | 


Section 2 Vacations shall be determined according to | 
seniority and with a view towards continuous and proper : 
operation of the business. 


Section 3 Employees shall be entitled to receive vacations | 
for previous cadander year’s service as set forth in Section | 
1 of this article, in accordance with the minimum require- | 
ments set forth therein who have been on the payroll | 
through the last regularly scheduled working day in the | 
previous calendar year. 


This clause shall be uniform for all locals except with | 
the following exceptions: 


Local #:364—Portland, Oregon 

Local +:400—Los Angeles, Cal. 
which are as follows: 

Local #+364—Portland, Oregon 


An employee shall qualify for his or her first week of | 
vacation by completion of twelve (12) months’ work from | 
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date of hire. Each succeeding year thereafter an employee, 
in order to qualify for his or her vacation, will have worked 
a minimum of sixteen hundred (1600) hours in the preced- 
ing calendar year. Vacation hours paid and paid hours of 
absence shall be counted as hours worked. This clause 
shall be in effect only until January 1, 1959. 


Local +:400—Los Angeles, Cal. 


In order to qualify for a vacation, an employee must 
work at least forty-five (45) calendar weeks in any such 
yearly period. In the event of sickness or tempory law- 
off, an employee must work a total of seventeen hundred 
and twenty (1720) hours to qualify for a vacation in any 
such yearly period. This clause shall be in effect only until 
January 1, 1959. 


Vacation pay shall be computed on the basis of forty 
(40) hours for one (1) week, eighty (80) hours for two (2) 
weeks, one-hundred-twenty (120) hours for three (3) weeks 
and one-hundred sixty (160) hours for four (4)weeks at the 
straight time hourly rate of the classification involved. This 
clause shall be in effect only until January 1, 1959. 


ArrricLe 23—VacaTion Pay ALLOWANCE 


The Company agrees that vacation pay will be based on 
weekly average number of hours actually worked during 
the previous calendar year, with no deduction for the pre- 
vious year’s vacations, compensable accidents, time spent 
on Union business directly affecting the Company, or time 
spent in military service, with a minimum of forty (40) 
hours’ pay and a maximum of forty-eight (48) hours’ pay 
at each employee’s straight time hourly classification rate. 


The Vacation Pay Allowance clause is uniform for all 
locals with the following exceptions: 


Local +357—Niagara Falls, N. Y. 
Local +400—Los Angeles, Cal. 
Local +405—New York, N. Y. 
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Local #357—Niagara Falls, N. Y. 


It is agreed that an employee will receive the rate for. 
the classification at which he is employed at the time he, 
takes his vacation. | 


Local +400—Los Angeles, Cal. 


This local does not have any Vacation Pay Allowance 
clause. | 


Local +:405—New York, N. Y. 


Vacation pay shall be in accordance with the rate of pay | 
paid each employee for the classification in which he| 
worked the majority of his time from January 1st to the 
week immediately preceding his vacation week or weeks | 
in each year. | 


* * * * * * * * * * | 


On and after January 1, 1959 Vacation Pay Allowance | 
for all Locals shall be computed on a percentage basis of | 


the employee’s previous year’s gross annual earnings as | 
follows: | 


For employees entitled to one weeks’ vacation—2% | 
For employees entitled to two weeks’ vacation—4% | 
For employees entitled to three weeks’ vacation—6% | 
For employees entitled to four weeks’ vacation—8% | 


Except that effective as of January 1, 1959, employees | 
who have received pay as required by the provisions of | 
this Agreement for 1800 hours or more during the previous | 
calendar year, shall receive as vacation pay the percentages | 
set forth above or forty (40) hours’ pay at their straight | 
time hourly classification rate, whichever is greater, but not | 
both. However, employees with twenty ( 20) or more years | 
of service will receive the percentage set forth above, or | 
the forty (40) hours’ pay, whichever is greater, but not | 
both, whether they have worked 1800 hours or more dur- | 
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ing the previous calendar year, provided the employee has 
worked during some part of the year. 


Time lost for industrial accident or industrial illness 
shall be counted as time worked, provided the employee has 
worked during some part of the year. 


Articte 24—SrERvICE IN THE ARMED F’oRCES 


Section 1 Vacations for employees returning from serv- 
ice in the Armed Forces shall be granted on the following 
schedule: 


a. An employee must work one (1) full year to be eligi- 
ble for any vacation. 


b. If an employee receives a vacation in the same year 
in which he is inducted or enlists in the Armed 
Forces, and returns to work in the same year, no 
further vacation allowance will be granted during 
that year. 


ce. An employee, who has not completed twelve (12) 
full months’ service with the Company, and who is 
inducted into the Armed Forces, will not be entitled 
on his return to one (1) week’s vacation until his 
actual employment has totaled twelve (12) months. 


d. If an employee has completed one (1) or more years 
of service, and receives his vacation in the year in 
which he is inducted and does not return to work 
in the same year, but does return to work the 
following year or thereafter, said employee will 
be entitled to a vacation if he returns prior to July 
1st of that year. 


. An employee, entitled to two (2) weeks’ vacation and 
who returns to work after July 1st but before October 
1st, will be eligible for one (1) week’s vacation in 
the year in which he returns. 
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f. If an employee who has had one (1) year of contin: 
uous service with the Company at the time he/she 
leaves the employ of the Company to enter the Armed 
Forces, the time spent in the Armed Forces will 
count as time worked in determining when the em- 
ployee will be eligible for two (2) weeks’ vacation. | 


Section 2 It is further agreed that if an employee shall 
be drafted into the Armed Forces of the United States, or 
if he shall voluntarily enlist therein, his seniority status 
shall not be impaired by such absence of the Employers’ 
employee and such employee shall be entitled to all rights 
and immunities as may be provided by Government regula- 
tions through Executive Order, Congressional Enactment! 
or any other action taken by the United States Government. 


ARTICLE 25—Pro-raTa VacaTION Pay For 
Empuovees Retreaine at AGE 65 


The Company agrees to pay pro-rata vacation allowance 
from January Ist of the calendar year of retirement to) 
the date of retirement, to those employees who retire at, 
age sixty-five (65). The pro-rata vacation allowance will 
be computed in accordance with the provisions of 
Article 22 of this Agreement. 





ArTIcLE 26—Pasr Service Crepit 


In cases involving employees now on payroll who had 
breaks in service due to layoff by the Company which| 
occurred prior to August 21, 1949, the Company agrees to) 
give credit for all years of service from the original date 
of employment for vacation purposes. However, if prior| 
to August 21, 1949 an employee was laid off for any period | 
of six (6) or more consecutive months, all such layoff! 
periods shall be taken out of his continuous service record. | 
Employees who qualify for additional vacation under this | 
formula will be entitled to the additional vacation only 
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after January 1, 1958. No consideration will be given to 
employees with regard to vacations prior to January 1, 
1958. None of the above shall apply to cases of voluntary 
quits or discharges. 


ArticLe 27—UNIFORMS 


The Company shall furnish and pay for all work uniforms 
required by the Company. Uniforms shall be laundered 
and repaired at the expense of the Company under the 
schedule now in effect. Said uniforms will, at all times, 
remain the property of the Company. 


This clause shall not apply for Oakland, Calif. and the 
San Francisco, Calif. Sales Branches. 


ARTICLE 28—REPRESENTATION OF EXMPLOYEES 


The National Biscuit Division does not waive any right 
to claim representation for any employees, excluded by the 
terms of this Agreement, should it be selected by such 


employees as their collective bargaining agency. 


Articite 29—Lasor-ManaGEMENT 


Section 1 The Management of the business of the Com- 
pany, the direction of its working forces, the schedules and 
quantities of production and the methods, processes and 
means of manufacturing, are prerogatives of the Manage- 
ment. 


It is understood that no provisions of this paragraph 
shall in any way interfere with, or abrogate any rights 
conferred upon the Union or its members, by any other 
clause contained in this Agreement. 


Section 2 In cases where changes in methods of manu- 
facturing or increases in production are contemplated by 
the Management, the Company will submit such changes 
to the Business Representative and/or top official of the 
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Local Union. Where the Union claims that any such 
change will result in more than a fair day’s work for the 
employees involved, such change shall be submitted to a 
person designated by the top official of the parent body of; 
the local union and to a person designated by the Manage-| 
ment, in an effort to reach an agreement. Where both 
officials fail to reach an Agreement, they shall choose a 
mutually satisfactory third (3rd) person as arbitrator of: 
the dispute. His decision shall be final and binding on 
both parties. | 





ARTICLE 30—Sarety 


Section 1 It is the desire of the Company and the Union| 
to maintain high standards for safety in order to eliminate, | 
insofar as possible, industrial accidents and illnesses.! 
There is hereby established a Safety Committee con-' 
sisting of not less than four (4) members, half of whom] 
shall be selected by the Company, and half by the Union. 
It shall be the duty of the Safety Committee, at regular 


intervals, to make or cause to be made inspections of the 
plant and to report the existence of any condition, which) 
in its opinion, shall be hazardous to the employee or 
employees. The Safety Committee shall meet at regular) 
intervals, and shall make recommendations respecting 
conditions which, in its opinion, require correction, and, 
the Company agrees that it will use due diligence to avoid 
hazardous conditions and will make every reasonable effort; 
to eliminate any conditions which might result in injury or 
illness to employees. 





Section 2 All reports and recommendations hereinabove) 
referred to shall be made in writing and a copy thereof 
shall be delivered to the Company, a copy thereof shall) 
be delivered to the Union at its office, and a copy thereof 
shall be delivered to the department head of the plant 
department affected. | 
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Section 3 All reports and recommendations and a 
written statement of the action taken thereon shall be 
kept by the Safety Committee as a permanent record and 
the same shall at all times be accessible to the Safety 
Committee or any member thereof. 


ArticteE 31—GriEVANCE PROCEDURE 


Section 1 The Union will appoint or elect one Shop 
Steward for each shift for each department, and the Com- 
pany will recognize such stewards as representatives of the 
Union. The Union agrees to furnish the Company with 
names of Shop Stewards. 


Section 2 In the event employee grievances or disputes 
arise, such grievances or disputes shall be taken up in the 
following manner: 


a. Between the aggrieved employee’s immediate superior 
and the aggrieved employee’s department steward. 
The employee is privileged to accompany the depart- 
ment steward at this step. 


. If not satisfactorily adjusted, the aggrieved employee 
will reduce the grievance to writing and it shall be 
taken up by the department steward with the head 
of the department. If no satisfactory adjustment has 
been reached at this level, further steps shall be as 
follows: 


1. Between the properly designated Union repre- 
sentative and the Personnel Manager. 


2. Between the Plant Manager, the proper repre- 
sentative of the Local Union and/or the Union 
Committee. 


3. Between the Narionat Biscurr Division of the 
Bakery and Confectionery Workers’ International 
Union of America and the proper representative 
of the Company. 





105 


In the event the grievance has not been settled under the 
above procedure, the Company and the Union agree to 
refer the matter to the Federal Mediation Service. If not 
settled by mediation, then the matter shall be referred . 
arbitration as outlined in Article 32. 


The above outlines the formal Grievance Procedure, 
It is understood, however, that at those bakeries where 
their present Grievance Procedure is working satis+ 
factorily, there will be no change in those sain 
arrangements. 





ARTICLE 32—ARBITRATION 


In the event that the grievance or dispute referred to 
in Article 31 is not satisfactorily settled within two (2) 
weeks under the procedure outlined in that article, either 
party may, within thirty (30) days, give written notice 
to the other party of its desire to arbitrate the dispute, 
Such notice shall state clearly the issue proposed to b 
arbitrated and the party to whom the notice is given shall 
have the right within one (1) week after receipt of said 
notice to serve on the other party its statement in the 
matter to be arbitrated. If the parties then fail to agree 
on a mutually acceptable arbitrator, the parties shall 
request the Federal Mediation and Conciliation Service to 
submit a list of five (5) arbitrators, from which the parties 
shall select a mutually satisfactory arbitrator who shall 
properly arbitrate the dispute. 


The arbitrator shall have no power to add to, subtract 
from or modify any of the terms of this Agreement. 


The decision of the arbitrator shall be final and binding 
upon the parties hereto. The compensation of the 
arbitrator shall be borne equally by the Company and the 
Union. 
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ArticLE 33—StTRIKES AND LockouTs 


Section 1 The Company shall not require the Union or 
its members to cross any picket line established by any 
recognized Union in order to perform their duties. 


Section 2 The Company shall not require its employees 
to work in order to enable any other concern whose em- 
ployees are on strike to fill its orders or otherwise conduct 
business. The Company shall not require its employees 
to work to fill the orders or otherwise conduct the 
business of any other branch of the Company whose 
employees are on strike. In consideration of this, the 
Union on its part agrees that it will not, because of such 
other strike, take any action such as work stoppage, or in 
any other way interfere with the normal distribution of 
merchandise produced or handled at the units covered by 
this Agreement. 


Section 3 There shall be no strikes declared by the Union 
and no lockouts of its employees by the Company during 
the life of this Agreement. 


Section 4 It is understood and agreed that in the event 
of any strike, work stoppage, agitated curtailment of 
production, interruption or impeding of work or other 
violation of this Agreement on the part of any employee 
or employees, there shall be no liability on the part of the 
local union or its parent body or any of their officers or 
agents, provided they had no part in the instigation or 
furtherance of such strike, work stoppage, agitated 
curtailment of production, interruption or impeding of 
work, or other violation of this Agreement and that they 
have taken immediate steps to end such violations and the 
Union agrees to take such steps. 


Section 5 In the event of any such contract violation, 
any employee who engages in such strike, work stoppage, 
agitated curtailment of production, interruption or im- 
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peding of work, or other violation of this Agreement, will 
be subject to immediate dismissal except by mutual agree- 
ment between the Employer and the Union. The Union 
agrees to cooperate with the Employer in the enforcement 
of this article. 


Section 6 In the event of any violation of this Agreement 
by the Company, the Local Union, its parent body, their 
officers, agents or members, it is agreed that because of 
the difficulty of ascertaining the damages occasioned 
thereby, that recovery by any aggrieved party shall be 
limited to liquidated damages in an amount not in excess 
of $50.00 for each such violation. | 





Section 7 The purpose of this article is to limit and define 
the liability of the parties stated therein for the life of this 
Contract, during which time a study will be made by the 
Union and the Company to decide upon the future basis 
of determining the extent of such liability. 





ARTICLE 34—DIscHARGE 


The full power of discharge and discipline lies with the 
Employer. It is agreed that this power shall be exercised 
with justice and with regard for the reasonable rights of 
the employee. If the Union, after investigation, finds that 
an employee has been discharged without just cause, and 
that the matter cannot be settled in accordance with the 
Grievance Procedure as set forth in Article 31, it may then 
bring the case to arbitration, as set forth in Article 32. 


ArticLe 35—Visits To Phant—Union Representative 


The Company agrees that duly authorized repre- 
sentatives of the Union shall be granted admission to the) 
Plant to discuss Union business with members of the 
Union after proper notification to the Plant Management 
provided such visits do not interfere with or interrupt | 
production. | 











108 


Articte 36—BULLETIN BoarpDs 


The Company agrees to provide bulletin boards upon 
which the Union will have the privilege to post any matter 
of interest to the Union and its members after first 
submitting same to the Manager for approval. 


Articte 37—ScHEDULE 


If requested, the Company agrees to make available to 
properly authorized local union official the schedule of 
help and time pake for any individual variety in all plants. 


ArtricLe 38—UNION LABEL 


Company and the National Biscuit Division agree to 
appoint a small committee which shall meet as soon as 
practicable to discuss the subject of the use of the Union 
Label on the Company’s products. However, it is not to 
be inferred from this provision that the Company has 
agreed to such use. 


Articue 39—PERIOD OF AGREEMENT 


The parties hereto have met in collective bargaining 
negotiations from August 14, 1957 up to and including 
September 27, 1957, and at that time reached an agree- 
ment on those matters set forth in the Memorandum of 
Agreement dated September 28, 1957. These matters have 
been incorporated into and are now @ part of this Master 
Agreement. 


This Agreement shall be in full force and effect from 
September 1, 1957 to and including August 31, 1959 and 
thereafter from year to year except as hereinafter 
provided. 


Sixty (60) days prior to August 31, 1959 or any sub- 


sequent annual expiration date, either party may notify 
the other, in writing, of its desire to negotiate a new 
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Agreement, submitting at the same time an itemized | 
statement of desired changes and modifications. Unless | 
such notice is given, this Agreement shall continue for an | 
additional year upon the same terms. | 


If no new Agreement is arrived at by August 31, 1959, | 
or by any subsequent annual expiration date as the case | 
may be, this Agreement may be extended by mutual agree- | 
ment of both parties, pending continued negotiations, as | 
long as it is mutually agreeable. | 


Any new Agreement when consummated shall be retro- | 
active to September 1, 1959, or any subsequent applicable | 
annual expiration date. 


The parties hereto warrant and represent that they have | 
the authority to enter into this Agreement and bind the | 
International Union, the locals listed herein, their members | 
and the Company. | 

Nationa, Biscuir Company 


By: T. D. McManon 


Director—Labor Relations | 


Bakery & ConFECTIONERY WORKERS’ | 
INTERNATIONAL UNION oF AMERICA, | 
Nationa Biscurr Division | 


By: H. 8. Atvino 
Chairman 


Witness: 
L. J. Monarr 


Witness: 
A. L. Irizarry 


Date Signed: Dec. 19, 1957 
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MISCELLANEOUS CLAUSES 
Loca, #42—Aruanta, Ga. 


OraL on Warirren AGREEMENT AND UNDERSTANDINGS 


Section 1 All oral or written Agreements and under- 
standings previously agreed to by the Company and the 
Union which may or may not have been referred to in this 
Agreement, and which have not been changed herein, shall 
not be deemed to be merged with this Agreement, but shall 
continue in full force and effect as though herein fully set 
down at length. 


Section 2 In the event a question arises with respect to 
what was the past practice, then the Local Union and the 
Company shall reduce the understanding to writing in 
which event, the Past Practice clause shall no longer be 
applicable to that particular past practice. 


CAFETERIA DEPARTMENT 


Effective October 5, 1953 the Company will take over 
the operation of the cafeteria at the Atlanta, Ga. Bakery. 
The nine (9) employees who were in the Company’s employ 
when Nationwide Food Service took over the cafeteria 
operation will be given service credit from the date they 
started to work at the Atlanta, Ga. Bakery. Employees 
who were hired by the Nationwide Food Service will be 
employed by the Company on a trial basis and it is under- 
stood and agreed that for any of these employees who are 
“ retained in the Company’s employ, their service credit 
will start as of October 5, 1953. 
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MISCELLANEOUS CLAUSES 
Loca, #431—Burrato, N. Y. 


Maternity Leave or ABSENCE 


Section 1 As soon as pregnancy is known, the employee | 
may either stop work at once or submit a statement from | 
her physician certifying that she is able to work. If she | 
elects to work and her doctor and the Company doctor | 
agree that she is able to do so, she may continue until the | 
beginning of the sixth (6th) month of pregnancy. At the | 
beginning of the sixth (6th) month, she will stop work and | 
will be carried on sick leave until two (2) months after 
childbirth. | 


Section 2 Should she decide to stop work before the | 
beginning of the sixth (6th) month or the doctor states | 
that she is unable to work, she will go on sick leave until | 
two (2) months after childbirth. In either case, her | 
regular Group Life Insurance will be carried by the 
Company and there will be no break in her service record. | 


Section 3 If she fails to return to work two (2) months : 
after childbirth or to submit medical proof of continued | 
disability, her Group Life Insurance will be cancelled and | 
shell will be dropped from all employment records. If she | 
submits medical proof of disability beyond the two (2) 
months’ period, she will be carried until she is able to. 
return to work. | 


* * * * * 


Employees will be recalled to work from the layoff list | 
as far as possible on a strict seniority basis. However, it | 
was agreed that if necessary the Company would have the | 
right to recall people out of seniority for special jobs with | 
the understanding that all employees on the layoff list | 
would be recalled to work before any new employees would | 
be hired. It was also agreed that if in the judgment of the | 
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Company certain employees would be qualified for par- 
ticular jobs, the Company would have the right to place 
these employees even if it was necessary not to follow 
strict seniority. 

Effective July 1, 1957 employees who had been recalled 
to work and those who will be recalled to work in the future 
from the layoff list, will be paid not less than the rate they 
were being paid at the time the Bakery was shut down, 
however, if any employee has the necessary seniority and 
ability, and for personal reasons refuses to accept work in 
a classification paying at least the same as his old rate or 
more, and who is assigned to a lower rated classification, 
he will be paid the rate of the classification to which he is 
assigned. 


All foremen, Assistant Foremen, Foreladies or other 
full time supervisory employees shall not perform any 
work ordinarily performed by a Union employee. 


MISCELLANEOUS CLAUSE 
Loca +348—Camsrince, Mass. 


DaMaGE RESPONSIBILITY 


Employees shall not be responsible for spoilage or other 
damage of materials arising out of and during the course 
of operation, unless such damage is due to the negligence 
of the employees involved. 


In the event work becomes slack, the Company agrees 
as far as practicable, to reduce the number of ovens run 
before reducing the work week below forty (40) hours. 
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MISCELLANEOUS CLAUSES 
Locat #310—Dayron, Ox1o 


Past Practices 


Past practices and policies of the Company shall remain ! 
in force unless changed by the terms of this Agreement or | 
by mutual agreement of the parties hereto. 


In the event a question arises with respect to what was | 
the past practice, then the Local Union and the Company > 
shall reduce the understanding to writing in which event, | 
the Past Practice clause shall no longer be applicable to | 
that particular past practice. | 


TRANSFER 


Section 1 When an employee is transferred from his/her | 
regular grade of work to a higher grade of work, on a | 
permanent basis, they will be paid the second step rate of | 
their new classification unless his/her prevailing rate is | 
higher than the second step rate, then they will receive | 
their present rate for two (2) weeks after which they will | 
be paid the regular classification rate. 


Section 2 When an employee is permanently transferred | 
to a lower-rated classification they will retain the higher | 
rate for thirty (30) working days, after which they will | 
be paid the rate for their new classification. | 


Section 3 Employees transferred to a higher-rated clas- | 
sification on a temporary basis shall be paid the higher | 
rate for all work performed in the higher-rated classifica- | 
tion. | 


VACATION 


All employees eligible for two (2) weeks’ vacation will, | 
if they desire, be allowed one (1) week’s pay in lieu of the | 
second week’s vacation. All employees eligible for three | 
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(3) weeks’ vacation will, if they desire, be allowed one (1) 
week’s pay in lieu of the third week’s vacation. All em- 
ployees eligible for four (4) weeks’ vacation will, if they 
desire, be allowed one week’s pay in lieu of the four weeks’ 
vacation. 


MISCELLANEOUS CLAUSE 
Locan +¢240—Denver, Coo. 


PRODUCTION 


Sufficient help to operate all machines shall be furnished 
at all times in keeping with the speed of production. 


MISCELLANEOUS CLAUSES 


Locay #400—Los ANGELES, Cau. 


GENERAL CONDITIONS 


1. Should a female employee be assigned the work 
formerly allotted to a male employee, she is to receive the 
prevailing wage of such male employee. However, no 
female employee shall be assigned to do such work unless 
such change has been first agreed upon between the Union 


and the Employer. 


2. In ease an employee has been promoted to a higher 
classification, and it is found that he cannot perform the 
new work as required to the satisfaction of the Employer, 
the employee may resume the former classification and 
wage rate without discrimination. J 


38 No female employee shall be required to do any 
cleaning outside of the immediate vicinity where she is 
working, or has worked. 
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4. It is further agreed that so long as a department in 
the plant is in production, the Shop Steward of the depart- 
ment shall be given work, provided such work is available: 
for his classification. | 





do. The Employer agrees to notify the Union within 
seven (7) days of any employees hired, laid off, quitting or'| 
discharged. The Employer, whenever possible, will give 
employees twenty-four (24) hours’ notice prior to layoffs. | 





6. If a student is to be introduced by the Employer i in| 
his plants at Los Angeles, the Employer will notify the 
Union and the details of his training will be worked out. 


7. In the case of baking machine breakdown during the 
production period of any production day, the Employer | 
agrees not to speed up equipment, on the baking unit that | 
was affected by the breakdown, faster than the established | 
time bake in order to bake the full amount of dough that | 
had been programmed for the day on which the breakdown | 
occurred. In the event of a breakdown in any other 
department, the Employer agrees not to speed up equip-| 
ment on the unit affected by the breakdown, unless adequate | 
personnel is assigned to take care of the additional work 
load. | 


8. Employees will be allowed a lunch period, between | 
shifts, of not less than one-half (44) hour or more than | 
(1) hour, which will not be included in hours of work or | 
paid for by the Company. | 


VACATION 


The vacation period shall be between March 1st and | 
October 1st. Any exceptions shall be at the discretion of | 
the Employer. | 
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MISCELLANEOUS CLAUSE 
Loca, +405—New York, N. Y. 


Previous AGREEMENTS AND UNDERSTANDINGS 


Section 1 All agreements governing working conditions 
arrived at through collective bargaining by the Company 
and the Union or by the Company and the Union’s pred- 
ecessor (INsme Baxery Workers’ FeprraL Lasor UNIon 
#19585) which may not have been expressly referred to 
elsewhere in this Agreement and which have not been 
expressly modified elsewhere herein shall not be deemed 
to be merged with this Agreement but shall continue in full 
force and effect as though herein fully set down at length. 


Section 2 Any modifications desired by either party in 
any of the terms of any agreements covering the working 
conditions referred to in Section 1 of this article, shall be 
the subject of collective bargaining. 


Section 3 In the event a question arises with respect to 
what was the past practice, then the Local Union and the 
Company shall reduce the understanding to writing in 
which event the Past Practice clause shall no longer be 
applicable to that particular past practice. 


MISCELLANEOUS CLAUSE 


Locau #+405—New York, N. Y. 


Section 1 During the life of this Agreement, all the 
present employees of the Company shall divide the 
available employment equally amongst them on a depart- 
mental basis with the exception of any Extra or 
Permanent Extra employes who shall not be permitted to 
work at any time that any regular production employees 
are not scheduled to work, and with the further exception 
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of each department’s stewards who must be scheduled to 
work on any day upon which production work is scheduled 
for any of the employees whom he or she represents. The 
department stewards shall receive at least as much regular 
scheduled and overtime work as the other employees in his| 
or her department. | 





Section 2 During the life of this Agreement, all the 
present employees of the Company shall divide any over-' 
time or holiday work equally amongst them on a depart- 
mental basis with the exceptions noted in Section 1 of this 
article. | 


Section 3 Should the Company’s business require that! 
the Company discontinue or eliminate the usual work of: 
any department, division, sub-division or group of em-' 
ployees subject to the terms of this Agreement, the 
Company will endeavor to transfer all employees of such' 
department, division, sub-division, or group to similar or| 
identical work or to work having at least the same rate of 
pay. | 

Section 4 A ‘‘normal number’’ of employees in each' 
classification in each department shall be set as the number’ 
in each classification as of August 14, 1941 plus any which | 
may be added by promotion of present employees to their | 
1935 classification. 


Section 5 The Company may promote employees to a 
higher classification in accordance with the requirements' 
of business on a temporary basis beyond the normal number' 
for said classification in any department. | 


Section 6 The Company is not required to promote any, 
employees in order to maintain the normal number of 
employees in any classification in any department unless| 
the requirements of business make such promotion’ 
necessary; provided, however, that the Company will 
change employees from Permanent Extra to Regular 
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status, in accordance with seniority, at any time Regular 
employees leave the employ of the Company, except when 
said Regular employees leave to join the armed forces, etc., 
as previously outlined and understood. 


Section 7 Any employee who works for four (4) or more 
hours on any given day at a higher classification than his 
regular classification shall be paid for the full day at the 
rate of the higher classification. Should an employee divide 
four (4) or more hours of work on any given day between 
two (2) classifications that are higher than his regular 
classification, such employee shall be paid for the full day 
at the average rate of the two (2) higher classifications. 


Section 8 Whenever in accordance with the requirements 
of the Company’s business it becomes necessary to promote 
regular or permanent extra employees to higher classifica- 
tions on a temporary or permanent basis, such promotions 
shall be made on a departmental basis in accordance with 
seniority and ability. 


Section 9 In order to qualify for any such promotions, 
regular or permanent extra employees must have proven 
his ability to perform the work of the higher classification 
during a trial period of ten (10) days, which ten (10) 
days need not be consecutive. Any employee who fails to 
prove his ability to perform work of a higher classification 
shall not be promoted to said higher classification. It is 
further understood that if any employee is promoted to 
a higher classification on a temporary basis, he may be 
later placed in a lower classification but at no time in any 
classification below his previous Regular or Permanent 
classification. Any employee in excess of the normal 
number of employees in any classification in each depart- 
ment shall be considered to have been promoted to said 
classification on a temporary basis. 


Section 10 All new employees are to be placed on layoff 
charts separate from the regular employees. It is under- 
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stood that after thirty (30) work days new employees shall 
become Permanent Extra employees and after sixty (60) 
work days, eligible to become Permanent Regular em- 
ployees in the event any present Regular employee leaves 
the employ of the Company. Female Extras are to replace 
only Female Permanent employees and Male Extras are 
to replace only Male Permanent employees. 





The above is subject to change and revision by tea 
agreement during period of transition to New Paw 
New Jersey Bakery. 





MISCELLANEOUS CLAUSES 
LocaL #357—Nuscara Fans, N. Y. 


CuassiIFicaTion Transrers, Rates | 

All employees shall be paid not less than the sinssified 
rate for work scheduled on a weekly basis. No employee *s 
rate will be increased for job emergency transfers, except 


on a four (4) hour basis, either daily or weekly. 


Suirr Work Roration 


Employees working in departments where shift work is 
scheduled will rotate shifts. The Company and the Union 
will mutually establish the method of rotation. | 


Strate Law Lrrrations 


If it is found necessary to employ females under twenty- 
one (21) years of age on shift work, it is understood the 
Company will consult with the Union in arranging for 
hours of work, relief, lunch, ete. ! 





EmMeEerRGeENcY Work ASSIGNMENTS 


It is understood that at the option of the Company any 
or all such employees who are called for work and report 
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for work will accept work in classifications other than 
those for which they have been called, if in the judgment 
of the management such other work is necessary. 


CREWS 
Sufficient help to operate all machines shall be furnished 
at all times in keeping with the speed of production. 
SUPERVISION 


Foremen and Foreladies shall not be permitted to do 
work usually done by Union members, except in 
emergencies, 


ASSIGNMENT OF OVERTIME 


All overtime shall be divided equally as per classification 
on a departmental basis, by those employees capable of 
doing the work. 


A record of all overtime will be kept, which may be 


inspected by the Shop Steward. 


TRANSFERS 


If an employee, for reasons of impaired health or other 
physical handicap acquired during his service with the 
Company is not able to do the work of his classification 
satisfactorily he shall at his request have preference for 
the first vacancy his seniority entitles him to in any 
classification where his impairment of health or physical 
handicap will not prevent a satisfactory performance of his 
work in that classification. The Company reserves the 
option of approving or disapproving such transfers in each 
individual case. 


CoNnSOLIDATION 


Prior to the consolidation of the Buffalo and Erie Ave. 
bakeries at Niagara Falls, it is agreed that the Company 
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will meet with representatives of Local Union #357 to 
work out the details covering any new classifications and 
working conditions that may be involved because of the 
consolidation and transfer of production and employees to 
the Erie Avenue Bakery. | 





VACATION 


It is understood that the months of June, July ang 
August cover the recognized vacation period. 





MISCELLANEOUS CLAUSES 


Loca #125—Oaxk.anp, Cat. Sates BrancH# 
San Francisco, Cau, Sates BrancH 


No DiscrIMINATION FOR Union ACTIVITIES 





No employee shall be discriminated against for member- 
ship in the Union, or for upholding Union rules, or fo: 
activities on behalf of the Union, so long as such activities 
are not carried on upon the Employer’ s time. | 


SHop STewarRpDs 





The Company agrees to the appointment by the Union 
of Shop Stewards in the various departments of the 
Branch with top seniority as to employment in their depart- 
ment. In the event of layoffs, such employee’s seniority 
and ability shall be the deciding factors. 


Drivers, STUDENT SALESMEN, Etc. | 

Section 1 Drivers, Salesmen, Office Employees or others, 
shall not at any time be allowed to do any work covered by 
this Agreement, unless they are members of the Bakery 
and Confectionery Workers’ Union, Local +125, provided 
this shall not apply to student salesmen, who shall be per- 
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mitted to work in the Shipping Room for six (6) weeks 
after employment, in addition to the regularly employed 
group in that department. 


Section 2 When employees fail to report for work, or 
additional work is programmed and the necessary help is 
not available for this additional work, the Foreman shall 
notify the Shop Steward, when available, before per- 
mitting any supervisory employees who are not members 
of the Union to do work ordinarily performed by other 
employees in their respective departments. 


MISCELLANEOUS CLAUSES 


Locau #125—Oaxktanp, Cau. Bakery 


No DiscrIMINATION FOR Union ACTIVITIES 


No employee shall be discriminated against for member- 


ship in the Union, or for upholding Union rules, or for 
activities on behalf of the Union, so long as such 
activities are not carried on upon the Employer’s time. 


SHop STEwARD 


The Company agrees to the appointment of a Shop 
Steward in the plant with top seniority as to employment 
in the plant. In the event of layoffs, such employee’s 
seniority and ability shall be the deciding factor. 


Any employee who takes a day or more off during any 
work week, shall notify the Foreman of their department 
one (1) day in advance of their return to work. Failure 
to do so may result in loss of the day’s work, at the 
Company’s discretion. 
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MISCELLANEOUS CLAUSE 
Loca, #492—PHmapeELpaia, Pa. 


Speciran CLAUSE 


It is the intention of the Company to build a new modern| 
Band Oven Bakery in the greater Philadelphia area. 


In view of the entirely new methods of operation and 
equipment in the new Bakery, new classifications and new, 
relief schedules will be established in the new Bakery. The 
Union on its part agrees that the Company will have the 
right to operate the new Bakery with the same relief 
schedules and classifications as in effect in the new band 
oven bakeries operated by the Company in other sections| 
of the country (Houston, Portland, Chicago, Pittsburgh). | 


It is further agreed between the parties that effective) 
with the start of operations in the new Bakery, all past. 
practices not expressly outlined in the contract between 
the parties will be considered terminated. Thereafter, any 
agreements made will be reduced to writing and made a 
part of the contract. 


Just prior to the opening of the new Bakery, it is agreed 
that the parties will meet and work out the details cover- 
ing the transfer of employees to the new Bakery and 
assignment of employees to their new classifications. | 


At the meetings held on October 13th and 14th, 1955, in' 
Philadelphia, between the representatives of the Company 
and representatives of the Biscuit Council of the Bakery: 
& Confectionery Workers’ International Union, and Local; 
#492, the following items were agreed to, covering the 
transfer of employees from the present Philadelphia 
Bakery to the new Bakery and the working conditions to! 
be in effect at the new Bakery: | 





1. All present employees at the Bakery and Shipping: 
Branch will be offered a transfer to the new Bakery 
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and Shipping Branch. It is agreed that the Com- 
pany will endeavor to give due regard to seniority, 
however, in view of the unusual circumstances which 
will prevail when a new Bakery is started, employees 
will be transferred to the new Bakery in accordance 
with their experience and ability. It is agreed that 
all inequities of seniority made during the period 
of transition shall be settled on the basis of plant 
seniority in conjunction with departmental priority 
after the new Bakery is fully in operation. 


. It is also agreed that all employees on layoff with 
no break in service as defined in the Contract and in 
accordance with their seniority, shall receive first 
consideration at the new Bakery before any new 
employees are employed. 


. Any employee transferred on a permanent basis to 
the new Bakery or Shipping Branch shall remain at 
the new Bakery or Shipping Branch and will not be 
transferred back to their old job. 


. All Depot workers working in the Depot as of 
January 1, 1954, shall receive first consideration, 
after the present Shipping Branch employees are 
transferred in the Shipping Branch of the new 
Bakery, but before any new employees are employed 
or any employees in the Bakery are transferred to 
the Shipping Branch. 


. After the new Bakery and Shipping Branch are in 
operation, Shipping Branch employees will have the 
same priority of employment that applies to main- 
tenance men and Power Plant employees in the 
bakery. 


6. and 7. Refer to Philadelphia Rate Sheet. 


8. The term ‘‘Regular’’ and ‘‘Temporary’’ employees 
will be discontinued. All employees will be on the 
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same employment basis. In the event of layoffs, | 
plant seniority will prevail. There will not be any | 
limitation on the number of ovens run before lay- 
offs are put into effect. | 


. The practice of paying some employees for sick pay. 
on the prerogative of Management will no longer 
prevail. | 


. All Clerks will be paid on a clock-time basis, and will | 
be laid off on the same basis as other employees. The 
Company agrees that all Clerks on a weekly salary 
will have their rate paid on the basis of the weekly | 
salary divided by forty (40) with an additional two’! 
(2) cents per hour added to the hourly rate. These | 
employees will be considered over-rated employees 
and if any other employee is designated as Clerk) 
they will be paid the rate listed in the Classification | 
and Rate sheets. i 





. Any Depot employee who is assigned work in the. 


Shipping Branch or any other department will be on ' 
the same basis as all other employees. | 


. If any problems arise which were not discussed when | 
this Agreement was entered into, it is agreed that the | 
Company and the Union representatives will meet: 
and arrive at a mutually satisfactory under-' 
standing. | 


MISCELLANEOUS CLAUSES 
Loca ##364—Porttanp, Ore. 


Sop STewaRpDs 


The Company agrees to the appointment by the Union of | 
a Shop Steward in the plant with top seniority as to! 
employment. In the event of layoffs, such employee’s | 
seniority and ability shall be the deciding factor. ! 
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RESTRICTIVE CLAUSE 


All Supervisory, Sales Department and Clerical per- 
sonnel and members of other Unions shall not at any time 
be allowed to do any work covered by this Agreement 
unless they are members of Local Union +364. 


MISCELLANEOUS CLAUSE 
Loca 4254—Sr. Louis, Mo. 


RECLASSIFICATION 


Employees who have rendered faithful and honest service 
and who have become unable to handle heavy work will 
be given consideration for such light work as may be 
available and providing they shall be physically and 
mentally capable of performing such work. Such 
employees shall be paid the rate for the classification to 
which they are assigned. 


MISCELLANEOUS CLAUSE 


Loca, #492—York Prerze, Bakery 


It is agreed that five (5) employees will work a shift of 
eight (8) hours, starting at 1:30 P.M. and will be paid a 
night premium of seven and one-half (714) cents per hour 
for the entire shift. 


1. Employees shall start their lunch period three and 
one-half (344) hours after starting work, and all lunch 
periods will be completed five and one-half (5%) hours 
after starting work. 


2. Employees now on layoff and called back to work on 
the basis of seniority, will be paid the rate for the 
classifications to which they are assigned. New employees 
hired after March 7, 1957 will be paid the classification 
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rate for any job they are assigned to, and if promoted to 
higher classifications and then it is necessary to down- 
grade them to a lower classification, they will be paid the 
lower rate. 


All present employees will retain the rates they are now 
being paid, plus any increases that have been agreed upon, 
but if advanced to higher classifications and increased to 
a higher rate, and it is necessary to down-grade them to 
a lower classification, they will be paid the lower 
classification rate, but not less than the rate that they were 
being paid prior to their being advanced. 





3. Starting time for shifts shall be as follows: 


Pacxinc: 7 A.M. to 3 P.M. 
3 P.M. to 11 P.M. 
11 P.M. to 7 A.M. 


Baking: 6 A.M. to 2 P.M. 
2 P.M. to 10 P.M. 
10 P.M. to 6 A.M. 





While it is necessary to work a ten (10) hour shift on 
#84 Carton, one shift of employees in the Packing Depart- 
ment will be brought in at 9 A.M. and will work until 
5 P.M. Employees engaged in necessary preparatory work 
will report in at whatever time it is necessary to take care 
of their particular work. | 


ATLANTA, Ga. BAKERY 
Locat Union + 42 
STARTING AND STEP-UP RATES 
MALES FEMALES 


Effective Effective Effective Effective | 
9/1/57 9/1/58 9/1/57 9/1/58 | 


$1.575 $1.665 Start $1.435 $1.525 
1.635 1.725 After 30 Days 1.49 1.58 
Class. Class. After 60 Days Class. Class. 
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CLASSIFICATION AND RATES 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Mixer $2.21 $2.30 
Mixer—Helper 1.945 2.035 


Assemblyman 
Clerk—Male 


BakING 


Baker 

Machine Man 

Utilityman 

Floorman 

Clerk—Male (Baking & Mixing) 


PacKING—MALe 


Machine Set-Up Man 
Supplyman 
Floorman 


PackING—F'EMALE 


Working Supervisor 
Clerk 
Other Help—Female 


Icrnc—MA.LeE 


Mixer 
Mixer—Helper 
Supplyman 

Machine Set-Up Man 
Floorman 


Ictnc—F'EMALE 


Working Supervisor 
Clerk 
Other Help—Female 





CLASSIFICATION 
‘W AREHOUSE 


Receiving Clerk 
Floor Handler 
Warehouseman 
Clerk—Female 


SANITATION 


Dressing Room Attendant—Male 
Porters 

Matron—Female 

Seamstress & Clerk—Female 
Floor Sanders 


P. L. & H. 
Fireman 


CAFETERIA 


Supervisor—Day 
Supervisor—Night 

Cashier 

Cook—Male 

Cook—Female 

Counter Attendant 
Dishwasher—Porter (Male) 
Cook’s Helper 

Bus Girl 

Baker—Female 


Effective 
9/1/57 


2.21 
1.93 
1.795 
1.78 


1.825 
1.795 
1.565 
1.78 
2.01 


Surppinc BRaNncH 


Receiving Clerk 
Working Supervisor 
Checker 

Porter 


In order to effect the reclassification under the classi- 
fication and rate schedule agreed upon, it was mutually 


RATES 


Effective | 
9/1/58 | 











agreed that employees as of September 20, 1954 will be 
placed in classification according to their seniority and 
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will be given a reasonable period in which to qualify for 
the classification. 

If any employee does not have sufficient seniority due to 
this reclassification and is required to be placed in a lower 
rated classification, he will be paid his present rate. How- 
ever, if any employee has the necessary seniority and for 
personal reasons (shift preference), etc., refuses to accept 
the higher rated classification, then he will be paid the rate 
for the classification that he is assigned to. 

After September 20, 1954, any employee who is being 
paid over the rate for his assigned classification and an 
opening develops in a higher rated classification, and the 
employee has the seniority to qualify for the higher rated 
classification, but refuses to accept, will then be paid the 
rate for the classification he is assigned to. 

After September 20, 1954 if it is necessary for an em- 
ployee to work in a higher rated classification for one (1) 
week or more, he will be paid the higher rate for all the 
time he works in the higher rated classification. However, 
when he is required to work in a lower rated classification, 
he will retain the higher classified rate for one (1) week, 
after which he will return to the lower classification rate. 

All employees who were employed prior to September 
20, 1954 and who maintained their rate of pay under this 
Agreement guaranteeing no reduction in rate due to the re- 
classification, will be reduced only to the rate they held 
prior to their being upgraded. 

In consideration of the equalization of classification and 
rates with the other Band Oven Bakeries operated by the 
Company, it was agreed by the Union Representatives that 
the Company will put in effect production standards com- 
parable to other Band Oven Bakeries. 


RELIEF SCHEDULE 


The relief schedule of the Packing Department, effective 
September 20, 1954 shall be as follows: 
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ist Suirr RELIEF ! 
15 Minute A.M. Relief Period 25 Minute Lunch Period 


Start — 8:15 A.M. Start — 10:30 A.M. 
Finish — 10:00 A.M. Finish — 1:25 P.M. 


10 Minute P.M. Relief Period 


Start — 1:30P.M. 
Finish — 2:40 P.M. 


Relief employees to relieve six (6) employees and self. 
2np Suirt RELIEF 
1st 25 Minute Relief Period 2nd 25 Minute Relief Period 


Start — 4:00 P.M. Start — 7:30 P.M. 
Finish — 7:20 P.M. Finish — 10:50 P.M. 


3rp Suirr RELIEF | 
1st 25 Minute Relief Period 2nd 25 Minute Relief Period 


Start — 12:00 Midnite Start — 3:30 A.M. 
Finish — 3:20 A.M. Finish — 6:50 A.M. 


Relief employees to relieve seven (7) employees and self on! 
the 2nd and 3rd shifts. | 


Burrao, N.Y. Sates Brancw 
Locat Union + 431 


STARTING AND STEP-UP RATES 
RATES 


Effective 





Start 

After 30 Working Days 
After 40 Working Days 
After 50 Working Days 
After 60 Working Days 


9/1/57 


$1.635 
1.695 
1.715 
1.745 
Classi- 
fication 


Effective | 
9/1/58 | 


$1.725 
1.785 
1.805 
1.835 | 

Classi- 

fication | 
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CLASSIFICATION AND RATES 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


SaLes BRANCH 


Working Foreman $2.06 $2.15 
Floorman 1.925 2.015 


The schedule of classifications and wages included as a 
part of this Agreement are the rates for such classifica- 
tions and include the one (1) cent per hour increase granted 
to all classifications on January 26, 1948, retroactive to 
August 21, 1947 as full and complete compensation in lieu 
of paying time and one-half the straight-time hourly rate 
for work performed on the following days: 

Columbus Day, Armistice Day, Lincoln’s Birthday, and 
Washington’s Birthday. 


RELIEF SCHEDULE 
September 1 to May 31, inclusive— 
A.M. P.M. 
20 Minutes 20 Minutes 
June 1 to August 31, inclusive— 
A.M. P.M. 
25 Minutes 25 Minutes 


Burrato, N. Y. Mmx Bonet Bakery 
Locat Union # 431 


STARTING AND STEP-UP RATES 
MALE FEMALE 


Effective Effective Effective Effective 
9/1/57 9/1/58 9/1/57 9/1/58 


$1.635 $1.725 Start $1.435 
1.695 1.785 After 30 Days 1.49 
1.715 1.805 After 40 Days 1.515 
1.745 1.835 After 50 Days 1.995 
Class. Class. After 60 Days Class. 





133 


CONE DEPARTMENT—FEMALE 
RATES 


Effective Effective 
fe ace 9/1/57 9/1/58 
Start $1.49 $1.58 
After 30 Days 1.565 1.655 
After 40 Days 1.59 1.68 
After 50 Days 1.61 1.70 
After 60 Days Classi- Classi- 
fication fication | 


CLASSIFICATION AND RATES 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Mrxinc DEPARTMENT 
Mixer $2.15 $2.24 
Mixer’s Helper 2.015 2.105 
Assemblyman 1.925 2.015 


Baxkinc DEPARTMENT 
Machine Captain 2.15 2.24 
Baker 2.15 2.24 
Floorman 1.87 1.96 
Male Clerk 1.99 2.08 


Packinc DEPARTMENT 


Paper Stock Man 2.025 2.115 
Supplyman 1.925 2.015 
Floorman 1.87 1.96 
Female Operator 1.685 1.775 
Female Clerk 1.685 1.775 


WAREHOUSE DEPARTMENT 
Receiving Clerk 2.16 2.25 
Paper Stockman 2.025 2.115 
Warehouseman 1.925 
Elevator Operator 1.925 
Male Clerk 1.925 


Sunpry DEPARTMENT 


Floor Maintenance 
Sanitors 
Matron 














RATES 
Effective Effective 


CLASSIFICATION 


Female Cook 
Female Operator 


Cone DEPARTMENT 


Machine Captain 

Mixer 

Mixer’s Helper 

Clerk—Female 

Packer and Wrapper : 

Utility Man 1.82 

If it is necessary for an employee to work in a higher 
rated classification for five consecutive days or more, he 
will be paid the higher rate for all the time he works in 
the higher rated classification, however, when an employee 
is required to work in a lower classification he or she will 
be paid the lower classification rate. 


All employees in Mixing, Baking and Packing Depart- 
ments will be given 50 minutes off for each 8 hours worked, 
which will include full lunch and relief periods. All other 
employees in Milk Bone operation will receive 20 minutes’ 
relief for each 4 hour period with % hour unpaid lunch, 
period. The time of lunch and relief period to be deter- 
mined locally. 


The schedule of classifications and wages included as a 
part of this Agreement are the rates for such classifica- 
tions, and include the one (1) cent per hour increase 
granted to all classifications on January 26, 1948, retroac- 
tive to August 21, 1947 as full and complete compensation 
in lien of paying time and one-half the straight time hourly 
rate for work performed on the following days: 


Columbus Day, Armistice Day, Lincoln’s Birthday and 
Washington’s Birthday. 
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Burrao, N. Y. DistRisuTiIon CENTER 
LocaL Union #431 


STARTING AND STEP-UP RATES 
RATES 


Effective Effective | 
9/1/57 9/1/58 | 


Start $1.635 $1.725 | 
After 30 Working Days 1.695 1.785 | 
After 40 Working Days 1.715 1.805 | 
After 50 Working Days 1.745 1.835 | 
After 60 Working Days Classi- Classi- 

fication fication, 


CLASSIFICATION AND RATES 
RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 


Working Supervisor $2.06 $2.15 
Floormen 1.925 2.015 
Cone Assembler 2.035 2.125 | 
Porter 1.82 1.91 | 
Fork Lift Truck Operator 1.975 2.065 
The schedule of classifications and wages included as a 
part of this Agreement are the rates for such classifica- 
tions and include the one (1) cent per hour increase granted 
to all classifications on January 26, 1948, retroactive to 
August 21, 1947 as full and complete compensation in lien 
of paying time and one-half the straight time hourly rate 
for work performed on the following days: 





Columbus Day, Armistice Day, Lincoln’s Birthday, m 
Washington’s Birthday | 











136 


RELIEF SCHEDULE 
September 1 to May 31, inclusive— 
A.M. P.M. 
20 Minutes 20 Minutes 
June 1 to August 31, inclusive— 
A.M. P.M. 
25 Minutes 25 Minutes 


CAMBRIDGE, Mass. BAKERY 
Locat Union # 348 
STARTING AND STEP-UP RATES 


MALE FEMALE 


Effective Effective Effective 
9/1/57 9/1/58 


$1.625 $1.715 Start 
1.685 1.775 After 30 Days 
1.755 1.845 After 40 Days 
(or lower class. rate) 
1.805 1.895 After 50 Days 


(or lower class. rate) 
‘Class. Class. After 60 Days Class. 


CLASSIFICATIONS AND RATES 
RATES 


Effective 
CLASSIFICATION 9/1/57 


Mrxinc DEPARTMENT 


Mixer—Sponge $2.045 
Mixer—Sweet 2.045 
Mixers’ Helpers 1.89 


Clerk 1.98 
Assemblyman 1.925 


Effective 


9/1/58 


Class. 


Effective 
9/1/58 


$2.135 
2.135 
1.98 


2.07 
2.015 





RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 


BAKING DEPARTMENT 


Machine Captains 2.15 
Fireman—Oven 
Rollerman 
Bakers—Sponge 
Bakers—Sweet 
Ovenman 

Cutterman 

Dough Feeders 

Pan Cleaners 

Pan Greasers 

Pan Feeders 

Spray Machine Operator 
Clerk 

Sweeper 


Machine Men 

Working Supervisors 
Tally Clerk 

Supplyman 

Pastemaker 

Machine Operator 
Floorman 

RITZ Unit—Night Shift 


PacKING DEPARTMENT— WOMEN 


Working Supervisors 
Clerk 

Sponge Packer 
Sweet Packer 

Q Former & Stitcher 
Weigher & Closer 
Machine Operator 
Hand Bundler 
Carton Former 
Sealing & Weighing 
Cripple Picker 
Sweeper 








Effective 
CLASSIFICATION 9/1/57 


Hanpuine & SHIPPING 


Stock Clerk 2.06 
Receiving Clerk 2.06 
Shipping Clerk 2.025 
Paper Stockman 1.915 
Warehouseman 1.915 


SuNDRY 


Elevatorman 1.915 
Sundryman 1.915 
Dressing Room Attendant 1.80 
Moppers (Men) 1.79 
Moppers (Women) 1.60 
Matron 1.60 


Luncu Room 


Attendants—Men 1.76 
Attendants— Women 1.59 
Cafeteria Working Supervisor 1.71 


Wage schedule for the various classifications of work 
shall be listed on the bulletin boards of each department. 


Where alleged inequalities in wage rates or wrong job 
classifications prevail, the matter is to be taken up for 
adjustment and settlement is to be made on a mutually 
satisfactory basis. 
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RELIEF SCHEDULE | 
Baking Department Time Off for Eight Hour Shift | 


Bakers 90 
Conveyormen (Regular) 
Conveyormen (Fig Bar) 
Cutter Scrapmen 

Dough Feeders (Regular) 
Dough Feeders (Band) 
Dough Feeders (Fig Bar) 
Jam Feeders 

*Machine Captains 
Ovenmen 

Pan Feeders (Regular) 
Pan Feeders (Hot) 

Pan Cleaners & Greasers 
Pan Regulators 

Rollermen 

Rackmen 

**Spray Machine Operator 
General Help 


* Machine Captains on Premiums, Ritz and Royal Lunch i 
relieve three (3) men and self. | 
** Relieves Ritz Baker and self. 


Packing Department 


Men 50 
Women 50 


Above schedule includes full lunch and relief period. 
Mixing Department No schedule 
Assembly Department No schedule 
Warehouse 40 


Incidental 
Elevatormen 40 


Sundry Department No schedule 
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Cuicaco, Int. BAKERY 
Loca Union #1 


STARTING AND STEP-UP RATES 
New and Inexperienced Employees 


Male 


Start 
After 30 Days 
After 60 Days 


Female 


Start 
After 30 Days 
After 60 Days 


Effective 
9/1/57 


$1.605 

1.66 
Classi- 
fication 


1.465 
1.525 
Classi- 
fication 


If at any time an employee is temporarily 


RATES 


Effective 
9/1/58 


$1.695 
1.75 

Classi- 

fication 


1.555 
1.615 
Classi- 
fication 


assigned to a 


lower paid classification, the employee shall be paid the 
higher classification rate, but if an employee working in a 
lower paid classification is assigned to a higher paid classi- 
fication, the employee shall be paid the higher classifica- 
tion rate with the understanding that if an employee is 
transferred, permanently, to another classification, the em- 
ployee shall be paid the rate for that classification. 
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CLASSIFICATIONS AND RATES 


RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 





Bakinc DEPARTMENT 
Mixing 


Mixer—Sponge & Sweet $2.31 $2.40 
Mixer—Helper 005 2.095 


Baking 


Baker A 2.40 
Machine Man , 2.35 
Rollerman : 2.23 
Utilityman : 2.175 
Floorman . 1.91 
Clerk—Male 2.175 


CAFETERIA 


Chef $2.345 $2.435 
Cook (Female) 1.865 1.955 
Cashier (Female) 1.755 1.845 
General Cafe Help—Male 1.78 1.87 

General Cafe Help—Female 1.655 1.745 


PRETZEL BakERY 
Baking 


Sponge Setter & Mixer 

Baker 

Machine Man 

Rollerman 

Extruderman 

Tying Machine Operator (Female) 
Floorman 

Clerk—Male 








RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Packing 
(Male) 


Machine Set-Up Man 


Supplyman 
Floorman 


(Female) 
Machine Operator 
General Help 
Clerk 
LEXINGTON STREET BAKERY 
Repairing & Replacing 


Painters $2.525 $2.615 
Carpenters 2.58 2.67 


Curtcaco Depot, Cuicaco Nortusme, Cuicaco SoUTHSIDE 
AnD WuMETTE, ILLiINoIs SALES BRANCHES 


Loca Union #1 


STARTING AND STEP-UP RATES 
RATES 


Effective Effective 
9/1/57 9/1/58 


FLOORMEN 


Start $1.605 
After 30 Working Days 1.72 
After 60 Working Days 1.96 


Worxine ForEMEN 2.025 
OFFICE JANITOR 


Start 1.605 
After 30 Working Days 1.665 
After 60 Working Days 1.80 





RATES 


Effective Effective 
9/1/57 9/1/58 


Kenzie Ave. Surpping BrancH 
FLOORMEN 


Start 1.605 
After 30 Working Days 1.72 
After 60 Working Days 1.985 


WorKING SUPERVISOR 2.05 
Fork Lirt Truck Operator 2.04 


OFFICE JANITOR 


Start 1.605 
After 30 Working Days 1.665 
After 60 Working Days 1.82 


Pox St. Surerine Branc# 


Floorman 1.96 
Working Supervisor 2.025 


Working Supervisor* 2.375 


* To apply only when no Foreman or Assistant Foreman 
is in charge. 
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Dayron, On10 ConE BaKERY 
Locat Union #310 


PROGRESSIVE WAGE SCHEDULES 


New Inexperienced Employees 


Effective Effective 
9/1/57 9/1/58 


BakKING DEPARTMENT 
Mizers 
Start $1.625 $1.715 
After 2 Weeks 1.68 1.77 
After 4 Weeks Class. Class. 
Packers & Wrappers 


Start 1.25 1.34 

After 2 Weeks 1.31 1.40 

After 4 Weeks Class. Class. 
Utilityman 

Start 1.455 1.545 

After 2 Weeks 1.515 1.605 


After 4 Weeks Class. Class. 


Warenouse & Surppinc DEPARTMENT 
Handling & Shipping 


Start 1.565 
After 2 Weeks 1.625 
After 4 Weeks Class. 


SANITATION 
Janitor 


Start 
After 2 Weeks 
After 4 Weeks 
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CLASSIFICATIONS AND RATES 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 





BakinG DEPARTMENT 


Machine Captain $1.87 $1.96 
Mixer 1.82 1.91 
Packer & Wrapper 1.45 1.54 
Lunch Roomn Attendant—Female 1.565 1.655 
Stock Man 1.83 1.92 
Utilityman 1.60 1.69 





Reparrinc & MaInTENANCE 


Leadman 2.60 
Maintenance Man 2.41 
Maintenance Helper 1.985 


WareEnOUSE & SHIPPING DEPARTMENT 


Handler & Shipper 
Receiver & Shipper 
Working Foreman 


SANITATION 


Sanitationist 1.625 
Janitor 1.60 
Matron & Sewing Machine Operator 1.565 


RELIEF SCHEDULE 





Female Employees—Packers & Wrappers | 
Morning relief periods start at 8:50 A.M. and are for 
10-minute periods. | 
Afternoon relief periods start at 12:50 P.M. and are for | 
10-minute periods. 
14 hour Lunch period starts at 10:30 A.M. 


Male Employees—15-minute relief period starting at 9:00 | 
A.M. and 12:30 P.M. | 
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Denver, Coto. BAKERY 
Loca Union #240 


STARTING AND STEP-UP RATES 
MALE FEMALE 


Effective Effective Effective Effective 
9/1/57 9/1/58 9/1/57 9/1/58 


$1.605 $1.695 Start $1.37 $1.46 
1.67 1.76 After 30 Days 1.485 1.525 
Class. Class. After 60 Days Class. Class. 


CLASSIFICATIONS AND RATES 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


BakinG DEPARTMENT 


Mixer $2.145 $2.235 
Mixer’s Helper 1.87 1.96 
Baker 2.145 2.235 
Machine Man 2.095 2.185 
Rollerman 1.98 2.07 
Utilityman 1.92 2.01 
Floorman 1.81 1.90 


PackinGc DEPARTMENT 


Working Supervisor 1.68 1.77 
Female Help 1.595 1.685 
Wrapping Set-Up Man 1.89 1.98 
Supplyman 1.89 1.98 
Floorman 1.81 1.90 


Icing DEPARTMENT 


Mixer 1.98 
Mixer’s Helper 1.81 
Set-Up Man 1.89 
Floorman 1.81 
Working Supervisor 1.68 
Female Help 1.595 





RATES | 


ee 
Effective Effective | 


CLASSIFICATION 9/1/57 9/1/58 
WareEHouse DEPARTMENT ! 


Receiving Clerk 1.98 
Warehouse Stock Man 1.92 
Warehouseman 1.87 


LuncH Room 


Lunch Room Supervisor 1.745 
Lunch Room Attendant 1.635 





SANITATION DEPARTMENT 


Utilityman 1.87 
Cleaner & Mopper 1.81 
Dressing Room Attendant 1.81 
Matron 1.595 


RELIEF 


All employees shall receive fifty (50) minutes’ time off 


during each eight (8) hours worked, which will include full’ 
lunch and relief periods. | 


Houston, Texas BaKERY 
Locat Union +163 


STARTING AND STEP-UP RATES 
MALE FEMALE 


Effective Effective Effective Effective ! 
9/1/57 9/1/57 9/1/58 


Trainees 


Start $1.435 $1.525 
After 30 Days 1.46 1.55 
After 40 Days 1.48 1.57 
After 60 Days Class. Class. 
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CLASSIFICATIONS AND RATES 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


BakinG DEPARTMENT 
Assembly 


Working Supervisor $2.21 
Assemblyman 1.945 
Clerk—Male 2.01 


Mixer 2.21 
Mixer’s Helper 1.945 


Baker 2.21 
Machine Man 2.16 
Rollerman 2.01 
*Utilityman 1.945 
Floorman 1.815 
Clerk—Male 2.01 


*Dough Feeder, Trough Handler, Spray Machine, Cutter- 
man, etc. 


PACKING DEPARTMENT 
Male 


Machine Set-Up Man 1.945 
Package Material Supplyman 1.945 
Floorman 1.815 


Female 


Working Supervisor 1.805 
Machine Operator 1.68 
Clerk (Tally, Desk, Tare & Weight) 1.68 
Other Help 1.655 


Icinc DEPARTMENT 
Male 


Mixer 

Mixer’s Helper 
Machine Set-Up Man 
Floorman 
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Houston, Texas BaKERy 
Locau Union #163 


RATES 


Effective Effective Effective | 
CLASSIFICATION 9/1/57 11/18/57 9/1/58 


Icinc DEPARTMENT 
Female 


Working Supervisor $1.805 $1.895 
Machine Operator 1.68 1.77 
Clerk 1.68 1.77 
Other Help 1.655 1.745 





WAREHOUSE DEPARTMENT 


Receiving Clerk : 2.30 
Paper Stock Control Man : 2.235 
Clerk—Male © ; 2.10 
Fork Lift Truck Operator ; 2.035 
Warehouseman ; 1.975 


Sunpry DEPARTMENT 


Sanitationist ; 2.01 
Sundry—Male ; 1.905 
Matron : Rat 
Floor Finisher : 2.10 
Sundry—Female 61 1.705 


CaFETERIA DEPARTMENT 


Working Supervisor 1.805 1.895 
General Cafeteria Help—Female 1.625 1.655 1.754 
Porter & Dishwasher—Male 1.625 1.715 
Porter & Dishwasher—Female 1.615 1.705 
Cashier 1.68 L77 
Cook 2.01 2.10 


ReLieF SCHEDULE 


All productive departments, Baking, Packing and Icing | 
will be operated on a continuous shift basis of eight (8) | 
consecutive hours. All employees in these departments will | 
be allowed fifty (50) minutes off during each eight (8) | 
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hours worked, which will include full lunch and relief 
periods. All other employees will receive relief periods of 
twenty (20) minutes A.M. and P.M. 

The Company agrees to have one Baker on each oven 
for each shift, with the understanding that the Bakers will 
furnish their own relief. The Union agrees to cooperate 
with the Company in obtaining the best efficiency possible 
on these new units. 


—_—_—_————— 


Kansas City, Mo. Sates Brancu 
Loca Union #430 


STARTING AND STEP-UP RATES 
RATES 


Effective Effective 
9/1/57 9/1/58 


Start $1.575 $1.665 


After 30 Working Days 1.635 1.725 
After 60 Working Days 1.86 1.95 


CLASSIFICATION RATES 


Ee 
Floorman $1.86 $1.95 
Working Foreman 1.98 2.07 


It is also agreed that the following employees who are 
receiving rates in excess of the above-mentioned rates are 
to be paid as hereinafter provided: 


RATE PER HOUR 


©. O. Eklof $2.15 $2.24 
W.S. MeMillian 1.98 2.07 


The above rates are personalized rates and are to be 
paid only to the employees mentioned and in no way affect 
the authorized rates for the classifications mentioned 
herein. 
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Los ANGELEs, Cauir. MiLk Bone Bakery 
Locat Union #400 


STARTING AND STEP-UP RATES 


Effective Effective | 
9/1/57 9/1/58 | 


Female ! 
1st 4 weeks $1.2925 $1.3825 
2nd 4 weeks 1.3775 1.4675 


Thereafter to be paid rate for classification of work 
performed. | 


Male | 
1st 4 weeks 1.685 1.775 | 


Thereafter to be paid rate for classification of work 
performed. | 





RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 | 


BakinG DEPARTMENT 
$2.11 $2.20 
2. 





Mixer Helper 
Machine Man 
Relief Man 
Sheeterman 
Ovenman 
Utility Man 


PackinG DEPARTMENT 
Male 


Supervisor 1.9325 
Supplyman 1.8475 
General Help 1.795 


Machine Operator 
Packers 
Working Supervisor 








RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


WarEHOUSE DEPARTMENT 
Working Supervisor 1.9325 2.0225 
General Help 1.795 1.885 
Sanrration DEPARTMENT 
General Help 1.795 1.885 


No employee shall suffer a reduction in pay as a result 
of the execution of this Agreement. 


RELIEF SCHEDULE 
AM. 

Baking Department 
Ovenmen 
Rollerman 
Utility Man 
Relief Man 30 min. 
All Other Baking Help 25 min. 


Packing Department 
All Employees 15 min. 


Warehouse Department 
All Employees 15 min. 


M & R Department 
All Employees 15 min. 


New Yors, N. Y. Mmx Bone Baxery 
Looat Union #405 


STARTING AND STEP-UP RATES 
MALE FEMALE 


Effective Effective Effective Effective 
9/1/57 9/1/58 9/1/57 9/1/58 


$1.57 $1.66 Starting Rate 
1.63 1.72 After 30 Days 
1.725 1.815 After 45 Days 
Class. Class. After 60 Days 
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CLASSIFICATIONS AND RATES 


Effective 
CLASSIFICATION 9/1/57 


Mrxinc DEPARTMENT 


Mixer $2.105 
Mixer’s Helper 2.01 


BakiInG DEPARTMENT 


Machine Captain 2.17 
Machine Tender 2.08 
Bakery—Ovenman 2.01 


PackING DEPARTMENT 


Kibble Machine Operator—Male 1.91 
General Help—Male 1.855 
Filler & Scalers—Female 1.65 
Machine Operators 1.675 
Tally Clerk 1.675 


WaREHOUSE & ASSEMBLY 


Foreman (Working) 
Warehouseman 
Assemblyman 
Assembly Helper 
Bag Cleaner 


SHIPPING 
Checker 
SuNDRY 


Elevator Man 
Porter 
Matron 
Exterminator 


RATES 


Effective 
9/1/58 


$2.195 
2.10 


2.26 
2.17 
2.10 


2.00 
1.945 
1.74 
1.765 
1.765 


2.425 
2.13 
2.13 
2.065 
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New York, N. Y. Mux Bone Bakery 
Looat Union #405 


RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


M&R 


Assistant Working Foreman $2.635 
Machinist 2.50 
Maintenance Leadman 

Maintenance Man 

Renovator 

Renovator’s Helper 

Welder & Tinsmith 

Oiler & Maintenance Helper 

Maintenance Apprentice 

Carpenter & Plumber 

Electrician 

Clerk & Maintenance Helper 

Maintenance Helper 

Floor Maintenance 

Oiler & Cleaner 


Power Licut & HEaT 


Fireman 2.22 
Oiler 2.005 


RESTAURANT 


Working Supervisor (Female) 1.74 1.83 
Attendant (Male) 1.855 1.945 
Attendant (Female) 1.65 1.74 
Male and Female help temporarily assigned to take the 
place of a full time supervisory employee shall receive ten 
(10) cents per hour above his or her classification rate. 
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New York, N. Y. BAKERIES 
Loca Union #405 


STARTING AND STEP-UP RATES 
MALE FEMALE 


Effective Effective Effective Effective | 
9/1/57 9/1/58 9/1/57 9/1/58 
ee eee ees een 


$1.57 $1.66 Starting Rate $1.43 $1.52 | 
1.64 1.73 After 30 Days 1.485 1.575 | 
1.78 1.87 After45 Days —-1.575 1.665 | 
Class. Class. After60Days Class. lass. | 





CLASSIFICATIONS AND RATES 
RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 | 


BakING DEPARTMENT 


Baker 

Cracker Meal Grinder 
Cutterman 
Cutterman—Helper 
Fireman—Oven 
Floorman 

Flour Bolter 

Flour Bolter—Helper 
Machine Captain—Sweet & Sponge 
Mixer 

Mixer—Helper 
Peeler 

Rollerman 

Sweeper 

Utility Man 

Weight Boy 
Conveyorman 


(© COR GR et 


= 
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New Yors, N. Y. BakERIES 
Locat Union #405 


RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Sanrration DEPARTMENT 


Dressing Room Attendant—Male 
Dressing Room Attendant—Female 
Exterminator 

Floor Buffer 

Porter 

Wash Room Attendant—Male 
Wash Room Attendant—Female 
Window Cleaner 


Bundler—Hand 

Checker 

Cracker Meal Machine Operator 
Export Assembler 
Floorman 

General Help—Female 
Inspectress (Sup. Female) 
Machine Operator 
Machine Operator—Bundling-Uneeda 
Packer 

Packer—S & T 

Q Former 

Shipper 

Special Tare Weight 
Supervisor (Night—Ritz) 
Supplyman 
Sweeper—Male 

Tally Clerk—Female 
Tractor Man 

Utility Man 
Weigher—Female 

Weight Girl 
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New York, N. Y. Bakeries 


Locat Unton #405 
RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58. 


Icing DEPARTMENT 


Bundler—Hand ‘ 1.795 | 
Checker : 2.00 | 
Chocolate Temperer 3 2.195 | 
Crate Maker : 1.705 | 
Enrobing Machine Operator : ‘hy Se 
General Help—Female : 1.735 | 
Icing Machine Operator ! 
Icing Machine Cleaner 
Inspectress (Sup. Female) 
Machine Operator—Female 
Mixer—Icing 
Packer—Icing 

Q Former 

Shipper 

Stockman 

Floormen 

Separator 

Tube Filler 

Weight Girl 

Tally Clerk 

Sweeper 








ASSEMBLY DEPARTMENT 


Assemblyman—General 
Assemblyman—Head 

Chemical Assemblyman 

Fig Jam Mixer 

Meal Grinder & Meal Assembler 
Floorman 


WaRkEHOUSE 





Checker 

Clerk (Receiving & Shipping) 
Head Elevator Man 

Elevator Operator 

Paper Cutting Machine Man 
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New York, N. Y. BakeRIEs 


Loca Union #405 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


WarexHouse—Continued 
Paper Stockman 
Stockman (Raw Material) 
Stockman 


Tractor Man 
Warehouse Laborer 


SUNDRY 
Sample Packers 
Luncu Room 


Chef 

Ass’t. Chef 

Counterman 

Counterwoman 

Kitchen Man 

Lunch Room Cashier 

Lunch Room—Female—General 


LaunpDRY 


Sewing Machine Operator 
Sorter—Male 
Sorter—Female 


PoweER PLANT 


Boiler Repairman 
Engineer’s Assistant 
Fireman—Boiler 
Rubbish Burner ‘ 


Head Filler Mixer 

Filler Mixer 

Head Batter Mixer 

Batter Mixer 

Machine Captain 

Meal Grinder & Meal Assembler 
Plate Setter 





CLASSIFICATION 


Spreader & Trimmer 
Inspectress 
Packer 
Machine Operator 
Assemblyman 
Sweeper 
Floorman 
General Help—Female 
R&R 
Beltman 
Blacksmith 
Blacksmith—Helper 
‘Carpenter—2nd Class 
Carpenter ‘‘A’’ 
Carpenter—lst Class 
Receiving & Shipping Clerk 
Receiving & Shipping Assistant 
Electrician 
Electrician—Helper 
Electrical Maintenance 
Elevator Maintenance 
Elevator Repairman—Helper 
Machinist—I1st Class ‘‘A’’ 
Machinist—1st Class 
Machinist—2nd Class 
Machinist’s Helper 
Maintenance Leadman 
Maintenance Machinist 
Maintenance Oiler 
Maintenance Man—Ist Class 
Maintenance Man—2nd Class 
Maintenance Man’s Helper 
Mason—l1st Class 
Mason—2nd Class 
Millwright ‘‘A’’ 
Millwright 
Millwright’s Helper 
Pipefitter ‘*A’’ 


Effective 


SER RESSESESER B 


Ooo 


NNN NNYNNNNNNHNNNNDND FF} b 
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RATES 


Effective 
9/1/58 











RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Pipefitter 
Pipefitter’s Helper 
Renovator 
Repairman—Truck 
Scale & Clockman 
Tinsmith ‘‘A’’ 
Tinsmith—1st Class 
Tinsmith—2nd Class 
Tool & Die Maker 
Utility Man 

Welder ‘‘A’’ 
Welder—lst Class 
Welder—2nd Class 


APPRENTICES 
STARTING AND STEP-UP RATES 


Starting $1.57 $1.66 
After 30 Working Days 1.64 1.73 


After 45 Working Days 1.78 1.87 
After 60 Working Days 191 2.00 

Increases of five (5) cents an hour will be given every 
six (6) months thereafter until two (2) years from date 
of employment when a classification will be assigned. 


Male and Female help temporarily assigned to take the 
place of a full time supervisory employee, shall receive 
ten (10) cents per hour above his or her classification rate. 
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New York, N. Y. 


Loca Union +405 
Sates BRANCHES AND SuHrppING BRANCHES 





STARTING AND STEP-UP RATES 
CLASSIFICATIONS | 
CHECKERS _PORTERSANITARY 


Effective Effective Effective Effective 
9/1/57 9/1/58 9/1/57 9/1/58 | 
$1.57 $1.66 Starting Rates $1.57 $1.66 
1.66 1.75 After 30 Days 1.63 1.72 
1.785 1.875 After 45 Days 1.69 1.78 
2.00 2.09 After 60 Days 1.855 1.945 
2220 





Worxine Foreman 2.135 


New York, N. Y. Garace 


Loca Unton +405 
CLASSIFICATIONS 
RATES 


Effective Effective 
9/1/57 9/1/58 


Truck Washer $2.04 $2.13 
Utility Man 2.17 2.26 
2.39 2.48 


Mechanic 


CLASSIFICATION 
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New York, N. Y. BakeErIEs 
Locat Union #405 


RELIEF SCHEDULE 


A.M. & P.M. 
WINTER 


Machine Captains— 
Machine Captains Sponge & Sweet 20 Min. 
Oven Men 60 ‘ 
Roller Men (Export Royal Lunch) 
Roller (4 Men Butter Thin-Band 
Ovens (3) Rollermen Band) 
Dough Feeders 
Dough Feeders (Fruit Sheets— 
1 Man) 
Bakers—Tier Ovens 
Bakers—Band Ovens 
Dough Cutters 
Dough Cutters (Tier and Band 
Ovens) 
Pan Feeders and Greasers 
Conveyormen 
Conveyormen Heavy Pans 
Pan Dumpers—Packing 
Departments 


Nabisco Trimmers—12 Plate 
Nabisco Trimmers—24 Plate 
Nabisco Spreaders 

Packing Departments 

Icing Department 

Mixers 

General Help 

Warehouse Help 

Lunch Room Help 

Assembly Department 


Any employee working a 5-Hr. stretch within the regular 
8Hr. day will receive an additional ten (10) Min. Relief 
during the five (5) hours. 


Summer Relief—June 15th to Sept. 15th. 


Drinking Water Relief (Bkg. Departs.) June 15th to 
Sept. 15th. 
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Relief Periods to begin 44 Hr. after starting work and 
finish 4% Hr. before quitting work. | 
Excerpt From AGREEMENT Datep 6-21-46 Wrra Locat. 

No. 405, Bakery & ConFECTIONERY WORKERS EFFECTIVE 
Juxy Isr, 1946: | 


‘On multiple shifts producing eight (8) straight hours 
with no shut-down for lunch, that the relief should be an 
additional ten (10) minutes per each eight (8) hour opera- 
tion per employee. Starting at 8:30 A.M. the relief schedule 
will be as follows: ! 


Day N ~ 


20 Min. Periods 


Nore: The above schedule is effective for both Summer 
and Winter periods of operation. | 
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New Yors, N. Y. BakEBIEs 
Locan Union #405 
RELIEF SCHEDULE—Continued 


Any employee working two (2) or more hours overtime 
on any given day will be permitted to use twenty (20) 
minutes for his supper period between the end of his 
regular day and two (2) hours thereafter without any 
reduction in the overtime rate of pay for said twenty (20) 
minutes. The present method of calculating overtime will 
be used for all divisions of employees coming under this 
Contract. This method consists of totaling all daily over- 
time minutes for the week to which will be added premium 
overtime minutes and this total advanced to the next higher 
quarter hour. The Company will endeavor to keep the 
starting time of all employees as uniform as possible con- 
sistent with the proper operation of the Bakery. 
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Niscara Fatus, N. Y. (S.W.) Baxerres 
Locau Union +357 
STARTING AND STEP-UP RATES 


Trainees 
MALE FEMALE 


Effective Effective Effective Effective 
9/1/57 9/1/58 9/1/57 9/1/58 | 
LY _— a ee 


$1.655 $1.745 Start $1.49 $1.58 | 
1.705 1.795 After 1 Month 1.565 1.655 | 
Class. Class. After2 Months Class. Class. | 

CLASSIFICATIONS AND RATES 


Male 
RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 


Waeat Hanpiine 


Wheat Unloader $2.06 $2.15 | 
Wheat Car Brakeman 125 elo: | 





Wheat Cleaning : 2.31 
Wheat Cleaning Helper ‘ 2.045 
Wheat Elevator Operator : 2.31 


CooxING 
Wheat Cooker ; 2.31 
Wheat Cooker’s Helper : 2.195 


BakING 
Band Oven Baker : 2.365 
Shredder Roll Man : 2.31 
Shredding Machine Operator : 2.245 
Oven Man ; 2.245 
Oven Helper ; 2.175 
Evaporator Man : 2.245 
Floor Man ; 2.175 
Machine & Oven Cleaner A 2.175 
Automatic Oven Operator 2. 
Shredder Machine Cleaner & Adjuster 2.155 


PacKING 
Packing Table Feeder 2.17 
Carton Supply & Sweeper 1.825 
Individual Machine Operator 2.09 
Floor Man—Spooner Packing Line 1.925 








166 


Nuacara Fauts, N. Y. (S.W.) Bakeries 


Locat Union #307 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


SEALING 


Sealing Machine Operator 2.155 2.245 
Sealing Machine Helper 1.895 1.985 
Sealing Machine Cleaner & Adjuster 2.09 2.18 
Case Sealer & Wax Wrapping 

Machine Operator 1.99 2.08 


SANITATION 
Floor Sander & Buffer 2.155 


SHIPPING OR WAREHOUSING 


Shipper 2.06 
Car Bracer 2.06 
Shipper Helper & Trucker 1.925 
Checker 1.99 


Paper Baler 1.99 
Truck Driver 2.175 
Grinding Room Operator—Assembly 1.99 


PacKaces DEPARTMENT 


Carton Press Operator 
Insert Press Operator 
Press Helper 
Gluing Machine Operator 
Ribbon Shlitter 
General Help 
M&R 

Working Supervisor 
Electrician 
Electrician’s Helper 
Oiler 

MISCELLANEOUS 


Elevator Operator 
Janitor & Mopper 
Gardener 

Gardener’s Helper 
Sanitation Porter 
Floor Polisher—Male 
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CLASSIFICATIONS AND RATES—FEMALE 
PacKING 
Packers 
SEALING 
Case Packer 
Case Packer—Erie Avenue Regular 
MISCELLANEOUS 


Lunch Room, Cook 
Lunch Room, General 
Matron 


Nuacara Farts, N. Y. (S.W.) Bakeries 
Locau Union #357 
RELIEF AND LUNCH PERIODS 
Section1 Day Shift or First (1st) Shift Schedule: 


1. Employees working on this shift will receive a relief 
period of twenty (20) minutes, both A.M and P.M. | 


2. All employees working on this shift will be entitled 
to a lunch period of not less than thirty (30) minutes. 
Such lunch period, however, shall not be computed 
in figuring the work hours per day except existing 
schedule in Erie Avenue automatic oven. | 





3. All employees working in Triscurr Department will 
receive fifty (50) minutes for relief and lunch pur- 
poses (this time to be distributed A.M. and P.M. o 
a mutually satisfactory arrangement). 





Section 2 Employees working on a two or three shift 
basis will receive fifty (50) minutes for relief and lunch 
purposes (this time to be distributed A.M. and P.M. on a 
mutually satisfactory arrangement), except existing sched- 
ules in Baking Departments, Erie Avenue Automatic and 
Wueatsworts Cereal Department. This relief and lunch 
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period will be included in the hours of work, and paid for 
by the Company. 

Section 3 Extra relief in the Baking Department shall 
be supplied during the period of June 15th to September 
15th, the same as in the past year, which includes one extra 
man in each oven crew. 


Section 4 Any Employee working four (4) or more 
hours overtime will be entitled to a relief period of twenty 
(20) minutes for each four (4) hours worked. 


Section 5 Any employee working two or more hours’ 
overtime on any given day will be permitted twenty (20) 
minutes for a lunch period between the end of his regular 
shift and two (2) hours thereinafter, without any reduction 
for said lunch period. 


Employees working in the Sanitation Department shall 
be on a Tuesday to Saturday Schedule. 
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OaxkLaND, Catir. SHREDDED WHEAT BAKERY 
Locau Union #125 


SCHEDULE OF CLASSIFICATIONS AND WAGES 
RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 


Wheat Cookers $2.1525 $2.2425 
Relief Man—Spooner Line | 
Wheat Receivers 
Wheat Cleaners 
Shredding Machine Operator 
Oven Operators 
Sealing Machine Operator 
Case Makers 
Fork Lift Truck Operator 
Shippers 
Floormen: 
To Start 
After 60 Days 
Janitor 
Gardener 
Warehouseman 
Packers 
Working Supervisor (Shipping) 
Machine Operator Individual Pack (F) 
* Apprentice Packers—1st Month 
Apprentice Packers—2nd Month 
After 2 Months 
Case Packer 
Supervisors—Female 
Shipping Room Apprentice—Male 
1st Month 
2nd Month 
After 2 Months 


When Shippers are required to unload raw wheat, their 
rate of pay shall be five (5) cents an hour above the Ship- 
per’s rate, during the time spent in unloading raw wheat. 








* An apprentice is not to receive the wages of an experi- 
enced worker unless she has worked for a period of two 
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(2) months. At the end of two (2) months’ apprenticeship 
period, such female employees shall be classified and paid 
the rate according to the job classification. Girls having 
worked in the baking industry or in any industry assisting 
them to become proficient in the packing of Shredded Wheat 
Biscuit, shall receive experienced workers’ wages as soon 
as their ability is equal to that of experienced workers in 
the department. 


OakKLAND Sates BrancH & San Francisco Deror 
LocaL Union #125 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Shipping Room Apprentices—Male 
1st Month $1.825 
2nd Month 1.905 
After 2 Months 2.065 
Working Foreman 2.185 
Sweeper and Clean-Up Man 1.835 
Fork Lift Truck Operator 2.14 


—_———— 


PHILADELPHIA, Pa. BAKERY 
Locan Union #492 


STARTING & STEP-UP RATES 
MALE FEMALE 


Effective Effective Effective Effective 
9/1/57 9/1/58 9/1/57 9/1/58 


ee 
$1.60 $1.69 Start $1.435  $1.525 
1.655 1.745 After 30 Days 1.47 1.56 


1.715 1.805 After 45 Days 1.505 1.595 
Class. Class. After60 Days Class. Class. 
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CLASSIFICATIONS & RATES 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


BakIne DEPARTMENT 
Mixing 


Mixer, Sponge & Sweet $2.31 $2.40 
Mixer’s Helper 2.005 2.095 
Assemblymen 1.985 2.075 


Baker 2.31 
Machine Man 2.26 
Utilityman 2.085 
Floorman 1.82 
Clerk—Male 2.058 
Clerk—Female 1.75 





Packina DEPARTMENT 
Male 
Machine Set-Up Man 
Supplyman 
Floorman 
Female 


Working Supervisor 1.78 
Packer 1.67 
Machine Operator 1.67 
General Help 1.65 
Clerk 1.75 


Icing DEPARTMENT 
Male 


Mixer 2.09 
Mixer’s Helper 1.95 
Machine Set-Up Man 1.95 
Supplyman 1.95 
Floorman 1.82 











RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Female 
Working Supervisor 
Machine Operator 
General Help 


Clerk 
Packer 


WaREHOUSE 
Receiving Clerk 
Paper Stock Control 
Fork Lift Truck Operator 


Warehouseman 
Clerk 


PuHmapELPHIA, Pa, BAKERY 
Loca, Union #492 


SANITATION 
Floor Sander & Buffer 
Utilityman 
Dressing Room Attendant—Male 
Cleaner & Mopper 
Matron 


R&M 


Leadman 

Maintenance Mechanics 
Electrician 

Pipefitters 

Carpenters 

Painter 

Oilers & Helpers 

Clerk 





RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Power, Licut & Heat 
Engineers 2.60 2.69 
Lunca Room 


Chef 2.195 
Cook—Female 1.865 
General Help—Male 1.78 

Cashier 1.755 
General Help—Female 1.655 


Depot & Surprinc Branco 

Working Foreman 2.15 
Floorman 2.015 
Janitor 1.88 
General Clerk—Male 1.99 
Junior Clerk—Male 1.745 ety 
The Bakery will be operated on a continuous shift of | 
eight (8) consecutive hours. All bakery employees will be | 
allowed fifty (50) minutes off during each eight (8) hours’ | 
work, which will include full lunch and relief periods. | 
Shipping Branch employees will have a relief period of | 
twenty (20) minutes in the first four hours, and twenty (20) | 
minutes in the second four hours of their shift, with one- | 
half (14) hour unpaid lunch period. | 


Any employee transferred to the new Bakery will be 
paid the classification rate established at the new Bakery, | 
or if placed in a lower classification, will be paid the rate 
they were receiving at the old Bakery, on a personalized | 
basis. However, if any employee has the necessary senior- | 
ity and for personal reasons (shift preference, etc.) refuses 
to accept a position in a classification equal to or above his 
present rate, he will then be paid the rate for the classifi- 
cation that he is assigned to. In the future, if any opening 
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develops and any employee on a personalized rate who has 
the seniority and ability to qualify for the higher rated 
classification but refuses for personal reasons to accept 
the higher rated job, he or she will then revert to the rate 
of the classification to which they are assigned. 


er 


PirtspurcH, Pa, BAKERY 


Locat Union #12 


STARTING & STEP-UP RATES 


Trainees 


MALE FEMALE 


Effective Effective Effective Effective 
9/1/57 9/1/58 9/1/57 9/1/58 
$1.635 $1.725 Start $1.435 $1.525 
1.695 1.785 After 30 Days 1.49 1.58 
Class. Class. After 60 Days Class. Class. 


It is agreed that any employees subject to this Agree- 
ment, now receiving a rate in excess of the rate listed for 
their classification, shall not suffer any reduction because of 


this Agreement. 
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CLASSIFICATIONS AND RATES 
RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 





BAKING 


Mixer $2.275 $2.365 
Mixer’s Helper 2.105 
Assemblyman j 2.105 
+Machine Men 22: 2.315 
Plate Oven Machine Man : 2.315 
+Baker : 2.365 
Floorman : 1.91 

*Utilityman ; 2.105 


+ Bakers will relieve themselves. Relief furnished Ma- 
chine Men, Utilityman. | 





* Utilitymen to include: Dough Feeder, Spray Machine, 
Cuttermen, Plate Oven Feed and Take-Out, Pan Cleaner | 
& Feeder, ete. | 


PaoKING 


Machine Set-Up Man 
Package Supplyman 
Floorman 

Packers 

Packing (Other) 
Machine Operator 





Mixer 

Mixer’s Helper 
Floorman 

Machine Set-Up Man 
Package Supplyman 
Machine Operator 
Icing—Female (Other) 
Packer 
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PirrssurcH, Pa. Bakery 


Locau Union #12 


RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


WAREHOUSE AND ASSEMBLY 


Clerk 
Receiving Clerk 
Warehouseman 
Supplyman 
Car Unloaders 
Other Help 
Cleaner and Baler 
Floorman 
Fork Lift Truck O. 
SuNDRY 


Elevatorman 
Sundryman—Cleaner and Painter 
Men’s Room Attendant 

Cleaner and Mopper—Sweepers 
Matron 

Specialist 

Specialist’s Helper 

Maintenance Men 

Head Porter 


CAFETERIA 
Cook (Female)—1st Shift 


Cook (Female)—2nd and 3rd Shifts 
Chef 


Service Employees—Male 
Service Employees—Female 


TEMPORARY SUPERVISORS 
As Per Agreement Dated June 25, 1954 


In the event that any Union member is used in the 
Female supervisory capacity for a period of one week or 
longer, it is agreed that such employee shall be paid the 
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supervisor’s rate for the time spent performing such| 
duties, 


It will be management’s privilege to select the employee 
to be up-graded as a temporary supervisor, such selection, 
to be based on ability. 


Temporary supervisors will be used during vacation | 
periods, during periods of increased production require-| 
ment, during periods of sickness or leave of absence, ete. | 


Temporary supervisors will be permitted to serve in this | 
capacity for periods of from one week to three months, | 
as requirements demand and with further extensions pos- | 
sible upon mutual agreement between the Union and/ 
Management. It is agreed that a withdrawal card from| 
the Union will not be required in the case of temporary | 
supervisors, but in the event that any temporary super- | 
visors are permanently advanced to supervisors, a with- | 
drawal card would be required. | 


This agreement will also apply to departmental clerks. 


PrrtspurcH, Pa. Bakery 
Locat Union #12 


UP AND DOWN-GRADING 
As Per Agreement Dated May 20, 1954 


Beginning with September 1, 1953 any employee required | 
to work on a higher paid job for one week or more, shall | 
receive the higher rate under the conditions shown below: | 


1. If any employee works on a higher rated job for one | 
calendar week or more, such employee shall be paid the | 
higher rate for each week he or she performs such | 
higher rated work. | 


2. All employees who have performed higher paying work | 
for one week or more since September 1, 1953 up to | 
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the date of this Agreement, and who have not received 
pay for such higher paid job, shall be paid the higher 
rate to which they are entitled by this Agreement 
retroactive to September 1, 1953. 


3 Promotions and demotions on jobs as referred to above 
shall be made on a seniority basis in accordance with 
the procedure outlined below: 


a. Jobs to be filled due to vacations, illness or injury, 
leave of absence, added ovens, etc., shall be considered 
temporary vacancies, and the employee filling such 
vacancies shall return to his or her former job upon 
return to work of the employee who formerly held such 
temporary vacated job. However, should such tem- 
porary vacated job, for any reason become a per- 
manently vacated job, then the employee who fills such 
permanently vacated job shall, in the event of a cut- 
back, move in accordance with seniority as outlined in 
the following paragraph. 


b. In the event a vacancy is filled for reasons other 
than those termed temporary as specified in the above- 
mentioned paragraph, and then a cut-back is necessary, 
then said employee shall move out of that classification 
in accordance with department seniority. 


All employees who are on the payroll of the Company on 
September 1, 1953 shall maintain as their permanent mini- 
mum rate, the rate of the classification which they held on 
September 1, 1953. Such employees shall be hereafter 
referred to as ‘‘permanently rated employees’’. The Com- 
pany will provide the Union with a list, approved by both 
parties, of the employees and their permanent minimum 
rate. To the above-mentioned list will be added the names 
of the following five (5) employees whose permanent mini- 
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mum classification will be effective from the date they were 
classified as shown below: | 





Name Classification Date 


L. Dehn Baker 5/17/54 
F’. Redmond Mixer 9/21/53 
S. Papa Machine Man 5/17/54 
R. Yoest Machine Man 5/17/54 
D. Roselli Operator 10/26/53 





The above employees will receive retroactive pay for any 
work performed in a higher classification from September 
1st to their date of classification in accordance with this 
Agreement. | 


i 
| 
i 
| 





PirTsBuRGH, Pa, BakERy 


Loca Union #12 


Any employee who was in military service on September 


1, 1953 shall retain as his permanent minimum rate, the 
classification rate held when entering service or the classi+ 
fication rate which he might have held on or before Sep- 
tember 1, 1953 in accordance with seniority privileges and 
considering any changes made during the period he was in 
military service, whichever classification rate is higher. | 


Any permanently rated employees, who for good and 
sufficient reason request and are given a transfer to a 
lower paying job, shall be paid the rate of the job to which 
they are transferred and that then becomes their permanent 
minimum rate. | 


In the event that such employee at some later date 
for good reason and when an opening is available moves to! 
a higher paying classification rate, then that rate shall 
become his or her permanent minimum rate up to, but not 
in excess of, the permanent minimum rate which that em-| 
ployee held on September 1, 1953. | 
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Permanently rated employees who are laid off due to 
curtailed production will upon their return to work main- 
tain their permanent minimum rate providing their service 
has not been broken in accordance with Article .. of the 
present contract. 


Employees when on vacation will be paid the hourly rate 
of the classification under which they were employed in the 
week just prior to their going on vacation. 


It is agreed by both parties that should any problem 
arise that pertains to permanent rates or up and down 
grading, which is not covered by the above Agreement, 
either party shall have the right to request a discussion on 
this problem for the purpose of attempting to reach a satis- 
factory settlement. 


PirrspurcH, Pa. Sates Brancy & Surppine Brancu 
Locat Union #12 


STARTING AND STEP-UP RATES 
RATES 


Effective Effective 
9/1/57 9/1/58 


Start $1.735 $1.825 
After 30 Working Days 1.78 1.87 

After 40 Working Days 1.815 1.905 
After 50 Working Days 1.865 1.955 
After 60 Working Days Classification Rate 
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CLASSIFICATIONS & RATES 
RATES 
Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 


Floorman $1.98 $2.07 | 
Routeman 2.045 2.135 | 
Working Foreman 2.145 2.235 | 
Janitor 1.805 1.895 | 

It is also agreed that the following employees who are 
receiving rates in excess of the above-mentioned rates are 
to be paid as hereinafter provided: | 





RATES PER HOUR 


S. Henger 2.155 2.245 
H. Nessenthaler 2.155 2.245 
F’. Vento 1.895 1.985 
¥F. Thomas 2.155 2.245 
L. Veechio 2.155 2.245 
G. Palchik 2.045 2.135 
E. Fierst 2.045 2.135 


The above rates are personalized rates and are to be 
paid only to the employees mentioned and in no way affect 
the authorized rates for the classifications mentioned herein. 


PoRTLAND, ORE. BAKERY 
Locat Union #364 


STARTING & STEP-UP RATES 
RATES 





Effective Effective | 
9/1/57 9/1/58 | 





Start $1.445 $1.535 
After 30 Working Days 1.465 1.555 
After 60 Working Days Class. Class. 








RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Mrxinc DEPARTMENT 


Mixer $2.21 
Mixer’s Helper 1.945 


Baxinc DEPARTMENT 


Baker 2.21 
Machine Man 2.16 
Rollerman 2.005 
Utilityman (Sheeterman, Sewing 

Machine Man, Cutterman, etc.) 1.945 
Floorman 1.815 


AssEMBLY DEPARTMENT 


Clerk—345-C 2.005 
Assemblymen 1.94 


PacKING DEPARTMENT—MALE 


Machine Set-Up Man 


Supplyman 
Floorman 


Working Supervisor 
Female Help 


Icing DEPARTMENT—MALE 
Mixer 
Mixer’s Helper 
Machine Set-Up Man 
Supplyman 
Floorman 


Working Supervisor 
Female Help 





RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 | 





RECEIVING DEPARTMENT 


Receiving Clerk 2.09 2.18 | 
Paper Stock Control Man 2.025 2.115 | 
Fork Lift Truck Operator 1.995 2.085 | 
Material Handlers 1.94 2.03 


Sunpry DEPARTMENT—MALE 


Outside Man—Regular 2.005 2.095 | 
Utility Man (Dressing Room | 
Attendant, Floor Finisher, Exter- 
minator, Outside Man—part time, 
Steam Room Man—full time, In- 
dustrial Sweeper & Scrubber) 1.94 
General Help (Cleaner & Mopper, 
Floor Waxer & Polisher) 1.815 





PorrTLaANnD, ORE. BAKERY 
Locau Union #364 
Sunpry DeparTMENT—F'EMALE 


Matron 1.60 1.69 
Other Help 1.58 1.67 


Baker 2.21 2.30 | 

Mixer 2.005 2.095 | 

Helper 1.815 1.905 | 

Working Supervisor 1.70 1.79 | 

Female Help 1.58 1.67 
CAFETERIA 


Cook 1.855 1.945 | 
Counter Female 1.41 1.50 | 
Dishwasher Porter (Male) 1.515 1.605 | 

Any worker now receiving over and above these scales 
shall not suffer any reduction during the life of this 
Agreement. | 
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When female employees are assigned to a classification 
of work ordinarily and regularly performed by male em- 
ployees other than those who are now classified in this 
Agreement, the female employee shall be paid the same 
hourly wage scale as the male employee, except that should 
the female employee be unable to perform such work fully 
taking into consideration quality and quantity of work, a 
wage rate shall be agreed upon whereby a wage scale equal 
to seventy-five (75) percent of the job classification for men 
shall be put into effect for a period of thirty (30) days, 
after which time the Union and Company shall agree to 
a wage rate. 


Employees when assigned temporarily to a higher paid 
classification for a period of one week or more shall be 
paid the higher rate for the entire period. 


Employees when assigned temporarily to a lower paid 
classification shall be paid the higher rate. 


Employees when permanently assigned to a lower paid 
classification shall, after two weeks, be paid the rate for 
the classification to which assigned. 


Sr. Louis, Mo. Bakery 
Loca Union #254 
STARTING AND STEP-UP RATES 


Trainees 
MALE FEMALE 


Effective Effective Effective Effective 
9/1/57 9/1/58 9/1/57 9/1/58 


$1.505 $1.595 Start $1.37 $1.46 
1.575 1.665 After 30 Days 1.40 1.49 
1.635 1.725 After 45 Days 1.445 1.535 
Class. Class. After60 Days Class. Class. 
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CLASSIFICATIONS & RATES 
RATES 


Effective Effective | 
CLASSIFICATION 9/1/57 O/1/58° | 


BakKInG DEPARTMENT 
Mimng 


Head Mixer $2.21 $2.30 
Mixer 2.145 2200 | 
Mixer’s Helper : | 


Baker 

Machine Man 

Rollerman 

Assemblyman 

*General Help 

*Clerk, Dough Feeder, Sweepers, etc. 


Packing 


Floorman 

Working Forelady 

Working Supervisor 

Machine Operator 
Feeders—Inspectors—Loaders 
Tally Clerk 


Sunpry 


Warehousemen 

Sundry Help—Male 
Exterminator 

Working Foreman—S.B. 
Floorman—Shipping Branch 
Cafeteria Attendant—Female 
Cafeteria—W orking Supervisor 


No reduction in wages shall be made if any employee is 
at present receiving more than provided for in this 
Agreement. | 


The Company agrees that, if at any time an employee is 
shifted to a lower classification temporarily, the employee 
shall be paid the higher classification rate, but, if an em 
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ployee working in a lower classification is shifted to a higher 
classification, the employee shall be paid the higher classi- 
fication rate. If an employee is transferred permanently, 
the employee shall be paid the rate for the classification to 
which he is assigned. 


York, Pa. Prerze, BakERy 
Locan Union #492 


STARTING & STEP-UP RATES 


Trainees 
MALE FEMALE 


Effective Effective Effective Effective 
9/1/57 9/1/58 9/1/57 9/1/58 


Lo 
$1.53 $1.62 Start $1.36 $1.45 
1.60 1.69 After 30 Days 1.425 1.515 
1.655 1.745 After45 Days 1.46 1.55 
Class. Class. After60 Days Class. Class. 


CLASSIFICATIONS & RATES 
RATES 


Effective Effective 
CLASSIFICATION 9/1/57 9/1/58 


Mixer $1.915 $2.005 
Flour Dumper 1.81 1.90 
Working Supervisor s 2.225 
Machine Man ‘ 2.09 
Rollerman : 1.96 
Baker : 1.97 
Dough Feeder ; 1.90 
Floorman ; 1.90 


Working Supervisor 
Machine Set-Up Man 
Paper Supplyman 
Floorman 





RATES 





Effective Effective | 
CLASSIFICATION 9/1/57 9/1/58 | 


Female | 
Working Supervisor 1.68 LT 
Female Help 1.58 1.67 
M&R 


Working Supervisor—Maintenance 
Maintenance Mechanic 

Leadman Electrician 

Electrician 

Oiler & Helper 

Fireman 


WAREHOUSE 


Working Supervisor : : 
Floorman 1.81 1.90 


SHrIrePiIneG 


Assistant Shipping Clerk 2.005 2.095 
Floorman 1.81 1.90 | 
SANITATION 


Working Supervisor—Male 2.00 2.09 
Floorman 1.81 1.90 
Matron (Female) 1.58 1.67 


CAFETERIA 


Working Supervisor—Female 1.81 1.90 | 
Cook—Female 1.645 1.735 





Any employee working two (2) or more hours overtime 
on any given day must be permitted to use twenty (20) 
minutes for a supper period between the end of his regular 
day and two (2) hours thereafter without any reduction in 
the overtime rate of pay for said twenty (20) minutes, 
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Local + 405—Fair Lawn, N. J. Bakery 
SUPPLEMENT 


Supplement to Agreement dated December 19, 1957 by 
and between the Nationa Biscurr Company and NationaL 
Biscurr Division oF THE Biscurr Council oF THE BAKERY 
& ConFecTIONERY Workers’ INTERNATIONAL UNION OF 
AMERICA. 


WHEREAS, pursuant to the understanding reached by the 
parties orally in the Spring of 1954, that employees, mem- 
bers of Local #405, employed in the Company’s New York 
Bakeries, would be offered a transfer to the Company’s 
new Bakery which was to be built to replace the Company’s 
New York City Bakeries, and 


Wuenreas, such transfer was further discussed during 
the contract negotiations with the Biscuit Council in Au- 
gust and September of 1957, the following sets forth the 
various agreements which have been reached in connection 
with the transfer of the New York Bakeries employees to 
Fair Lawn, New Jersey: 


1. It was agreed that the Company would canvass all of 
the employees of the New York Bakeries to find out which 
employees wished to accept a transfer to the Fair Lawn 
Bakery and which employees wished to receive severance 


pay. 


%. It was further agreed that all employees at Fair 
Lawn would be granted fifty (50) minutes’ time off for 
each eight (8) hour work day. Time off will include full 
lunch and relief periods. 


3. It was further agreed that the classifications and rates 
effective at the Fair Lawn Bakery are those listed below. 
However, it was further understood and agreed that any 
employee transferred from New York to Fair Lawn whose 
rate in New York is greater than the new rate established 
for Fair Lawn will continue to receive the rate being paid 
in New York. 
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CLASSIFICATIONS & RATES 
Classification 


Baking DrepartMENT 


Mixer, Sponge & Sweet 
Mixer Helper 
Assemblyman 
Baker 
Machine Man 
Utilityman (Sewing Machine Man, Cummerman) 
Floorman (Mixing-Baking-Sweeper-Dough Feeder) 
Packine DEPARTMENT 
Male 
Utilityman (Sewing Machine Man, Cutterman) 
Machine Set-Up Man 
Supplyman 
Floorman 


Female 


Working Supervisor 
Tally & Weight Girl 
Packer 

Machine Operator 
General Help 


Ictne DEPARTMENT 
Male 
Mixer 
Mixer Helper 
Machine Set-Up Man 
Supplyman 
Floorman 
Female 
Working Supervisor 
Tally & Weight Girl 
Machine Operator 
Packer 
General Help 








Classification 


WaREHOUSE 


Receiving Clerk 

Paper Stock Control 
Fork Lift Truck Operator 
Warehouseman 


Sanrration DEPARTMENT 
Floor Finisher (Sanding & Buffing) 
Utilityman (Gardener-Power Mower-Power Scrubber 
Power Sweeper) 
Dressing Room Attendant—Male 
Dressing Room Attendant—Female 
Sanitors 


M&R 


Leadman 
Journeyman—lst Class 
Journeyman—2nd Class 
Helper & Oiler 
Storeroom Clerk 
Apprentice 


Engineers 


Chef 

Cook—Female 

Cashier 

General Help—Male 
General Help—Female 


2.595 
2.08 

1.675 
1.815 
1.645 


Except as provided herein, all other terms and condi- 
tions of the Agreement dated December 19, 1957, shall re- 
main in full force and effect. 
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In Witness WuHeEREoF, the parties hereto have hereunto | 
set their hands and seals. | 


Nationa Biscurr Company 


T. D. McManon 
Director—Labor Relations 


B&C Worxkers’ INTERNATIONAL | 
Union or America, Nationat | 
Biscuir Division OF THE Bis- | 
curr Counci | 


H. 8S. Atvino 
Chairman - 
Date Signed: Feb. 3, 1958 


Local +405—Fair Lawn, N. J. Garage 
SUPPLEMENT 


Supplement to Agreement dated December 19, 1957, by 
and between the Nationat Biscurr Company and NaTIoNAL | 
Biscurr Division oF THE Biscurr Counc oF THE BAKERY 
& Conrectionary Worxers’ INTERNATIONAL UNION oF | 
AMERICA. 


The new rates, as employees start working at the Garage | 
in Fair Lawn, N. J., will be as follows: | 


Working Foreman—$2.75 per hour 
Mechanic—$2.60 per hour 
Utilityman and Truck Washer—$2.39 per hour 


All of the above rates will be increased an additional | 
nine (9) cents per hour, effective September 1, 1958. | 


Except as provided herein, all other terms and condi- | 
tions of the Agreement dated December 19, 1957, including | 
all existing amendments and supplements thereto, shall | 
remain in full force and effect. | 
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In Wirness WuHEREOF, the parties have hereunto set their 
hands and seals. 


NationaL Biscurr CoMPANY 


T. D. McManon 
Director—Labor Relations 


B&C Workers’ INTERNATIONAL 
Union or America, NatTiIoNaL 
Biscurr Division oF THE Bis- 
curr Counc 


H. S. Atvino 
Chairman 
Date Signed: May 14, 1958 


Local + 405—Fair Lawn, N. J. Bakery 
SUPPLEMENT 
Supplement to Agreement dated December 19, 1957 by 


and between the Nationau Biscurr Company and Nationau 
Biscurr Division oF THE Biscurr Council oF THE BaKERY 
& ConFECTIONERY WorkERS’ INTERNATIONAL UNION OF 
AMERICA. 


Rates for Engineers, as of February 3, 1958, will be as 
follows: 


Power PLant 
Engineers $2.75 per hour 


Except as provided herein, all other terms and condi- 
tions of the Agreement dated December 19, 1957 including 
all existing amendments and supplements thereto, shall 
remain in full force and effect. 
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In Wirness Wuezeor, the parties have hereunto set their 
hands and seals. | 

Nationau Biscurr Company 


T. D. McManon 
Director—Labor Relations 





B&C Workers’ INTERNATIONAL 
Union or America, Nation an 
Biscuit Division oF THE Bis- 
curr Counc | 


H. 8. Atvino | 
Chairman ! 


Date Signed: Feb. 20, 1958 


Local # 405—Fair Lawn, N. J. Bakery 
SUPPLEMENT 


Supplement to Agreement dated December 19, 1957 by 
and between the Nartonat Biscurr Company and N ATIONAL 
Biscurr Division or tHe Biscurr Councr, oF THE BAKERY 
& ConrecTionery Workers’ Internationa, Union OF 
AMERICA. | 


At meetings held between representatives of Local 
# 405 and representatives of the Company on January 6th, 
and February 6th, 1958, regarding the transfer of the 
shipping Branch operations to the new Bakery at Fair 
Lawn, New Jersey, it was mutually agreed as follows: 





1. In consideration of an adjustment to all employees in 
the Shipping Branch, it was agreed that all past practices 
and oral agreements and understandings, in reference to 
the number of employees to be used in loading and unload- 
ing operations, etc., would be discontinued at the new 
Shipping Branch at oe Lawn, N. J. | 


2. As operations are expanded at Fair Lawn, working 
conditions will be the subject of discussion and mutual 
agreement. 
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3 The new rates as employees start working at the 
Shipping Branch in Fair Lawn will be as follows: 


Working Foreman $2.185 
Fork Lift Truck Operator 


Checkers: 
Start 
After 30 Days 
After 45 Days 
After 60 Days 


Porter—Sanitary 
Start 
After 30 Days 
After 45 Days 
After 60 Days 


All the above rates will be increased an additional nine 
(9) cents per hour, effective September 1, 1958. 


Except as provided herein, all other terms and condi- 
tions of the Agreement dated December 19, 1957, including 
all existing amendments and supplements thereto, shall re- 
main in full force and effect. 


In Witness Wueneor, the parties have hereunto set their 
hands and seals. 


Nationa, Biscurr Company 


T. D. McManon 
Director—Labor Relations 


B&C Workers’ INTERNATIONAL 
Union or America, NatTionau 
Biscurr Division oF THE Bis- 
curr Counc 
H. 8. Atvrno 
Chairman 
Date Signed: Feb. 20, 1958 





195 | 
| 


Local # 125,—Oakland Sales Branch and San Francisco 
Depot 


SUPPLEMENT 


Supplement to Agreement dated December 19, 1957 by 
and between the Nationa, Biscurr Company and NationaL 
Biscurr Division oF THE Bakery & CONFECTIONERY Work- 
ERS’ INTERNATIONAL UNION oF AMERICA. 





At the meeting held between representatives of the 
Company and representatives of Local + 125, it was mu- 
tually agreed that the classifications listed below, will be 
paid at the rates listed, effective as of February 17, 1958. 


Classification Rate 
Shipping Room Apprentice—Male 


First Month $1.885 per hour 
Second Month 1.965 per hour 
After two months 2.125 per hour 


Working Foreman 2.225 per hour | 
Fork Lift Truck Operator 2.19 per hour 





All of the above classifications will be given an addi- 
tional increase of nine (9) cents per hour, effective Se 
ber 1, 1958. 


Except as provided herein, all other terms and condi- 
tions of the Agreement dated December 19, 1957, including 
all existing amendments and supplements thereto, shall 
remain in full force and effect. | 
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Ix Wrrness WuHEze0r, the parties have hereunto set their 
hands and seals. 


NationaL Biscurr CoMPANY 


T. D. McManon 
Director—Labor Relations 


B&C Worxers’ INTERNATIONAL 
Union or America, NaTionaL 
Biscurr Drvisi0n. 


H. S. Arvrno 
Chairman 
Date Signed: Mar. 26, 1958 


Local + 125—Oakland, Calif. Shredded Wheat Bakery 
SUPPLEMENT 


Supplement to Agreement dated December 19, 1957 by 
and between the Nationau Biscurr Company and NartionaL 
Biscurr Division or THE Baxery & ConFECTIONERY WoRK- 
ERS’ INTERNATIONAL UNION OF AMERICA. 


At meetings held between representatives of the Com- 
pany and representatives of Local + 125, it was mu- 
tually agreed that the classifications listed below, will be 
paid at the rates listed, effective as of February 17, 1958. 


Classification Rate 


Female Machine Operator 
Individual Pack and Junior 
Shredded Wheat Line $1.625 per hour 
Shippers—Male 2.095 per hour 
Warehousemen 2.095 per hour 
Working Supervisor—Male 2.195 per hour 
Fork Lift Truck Operator 2.155 per hour 
Shipping Room Apprentice—Male 
First Months 1.86 per hour 
Second Month 1.94 per hour 
After 2 Months 2.095 per hour 
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All of the above classifications will be given an additional 
increase of nine (9) cents per hour, effective September 1,; 
1958. | 


Except as provided herein, all other terms and condi- 
tions of the Agreement dated December 19, 1957, includ- 
ing all existing amendments and supplements thereto, shall 
remain in full force and effect. 





In Wrrvess WuHeEzeor, the parties have hereunto set their | 
hands and seals. 


Nationat Biscurr Company 


T. D. McManon 
Director—Labor Relations 


B&C Workers’ INTERNATIONAL | 
Union or America, Nationau 
Biscurr Drvision 


H. 8. Avro 
Chairman 
Date Signed: Mar. 26, 1958 


Biscuit Council 
of the 
Bakery and Confectionery Workers’ 
International Union of America—By-Laws 
[Filed July 15, 1958] 
ARTICLE I 
Name and Object 


Section 1. This Body shall be known as the Biscuit | 
Council of the Bakery and Confectionery Workers’ Inter- | 
national Union of America. ! 


Section 2. The Biscuit Council shall be composed of | 
Local Unions affiliated with the Bakery and Confectionery | 
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Workers’ International Union of America, and Local 
Unions affiliated with the American Federation of Labor 
having signed contracts covering plants that are owned 
exclusively by Biscuit and Cracker Companies who are in 
contractual relationship with affiliated locals. 


Section 3. The objects of the Biscuit Council shall be: 


(a) To collect, furnish, exchange and disseminate in- 
formation to and among its affiliated Local Unions concern- 
ing wages, rates of pay, hours and conditions of work of 
all working men and women employed in the biseuit and 
cracker industry and in allied trades; 


(b) To foster aid and assist in the advancement of 
the standard of living of all working men and women engag- 
ed in the biscuit and cracker industry and in allied trades; 


(c) To foster, aid and assist in the improvement of 
wages, rates of pay, hours and conditions of employment 
of all working men and women in the biscuit and cracker 
industry and in allied trades; 


(a) To give and render united aid and assistance to 
member Local Unions of the Biscuit Council, or non-mem- 
ber Local Unions either area-wide, company-wide or 
locally in connection with negotiations for collective bar- 
gaining agreements affecting wages, rates of pay, hours 
and conditions of employment. 


(e) To formulate, establish and promulgate, policies that 
are in conformity with the Constitution of the Bakery and 
Confectionery Workers’ International Union of America 
for the Mutual Benefits of affiliated local unions and their 
members. 


ARTICLE II 


Limitation 


Section 1. Notwithstanding the provisions of any 
Article or Section herein contained, the Biscuit Council 
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shall not in any manner interfere with or exercise any 
jurisdiction or control over the autonomous rights, privi- 
leges or government of each member Local Union, but any 
member Local Union which fails or refuses to abide by the 
By-Laws of the Biscuit Council may be refused the right | of 
representation at the Biscuit Council Convention (s) or 
other joint action taken by the Biscuit Council. 


Section 2. The Executive Committee of the Biscuit 
Council by majority vote after hearing on notice shall have 
the sole right and power to determine whether a member 
Local Union has failed or refused to abide by these By- 
Laws, however a member Local Union may appeal deci- 
sion of the Executive Committee to the next Biscuit Coun- 
cil Convention, and the decision of the Biscuit Council Con- 
vention, may be appealed and a member Local Union may 
appeal decision of the Biscuit Council Convention to the 
General Executive Board of the Bakery and Confectionery 
Workers’ International Union of America. ! 


ARTICLE I | 


Membership | 
Section 1. Any Local Union, duly chartered by Bakery 
and Confectionary Workers’ International Union of 
America, (AFL) or by the American Federation of Labor, 
or by an affiliate of the American Federation of Labor, 
which has, in whole or in part, jurisdiction in the biscuit and 
cracker industry and/or in an allied industry shall be eligi- 
ble to become a member Local of the Biseuit Council. All 
applications for membership to the Biscuit Council shall be 
presented at the next Biscuit Council Convention, and be 
subject to their approval. | 


Section 2.aaq Each Member Local Union shall be entitled 
to be represented by not more than three (3) duly ac- 
credited delegates to the annual or any special Convention 
(s) of the Biseuit Council provided, however, that on any- 
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motion, matter or issue before the Biscuit Council upon 
which a vote is required to be taken, each member Local 
Union shall be entitled to have but one (1) vote as a unit. 


(b) Each member Local Union shall have the sole right 
and power to nominate, appoint or select the three (3) 
persons who shall represent it at the Biscuit Council Con- 
vention (s) provided, however, that each such delegate 
nominated, appointed or selected to represent each member 
Local Union in the Biscuit Council must and shall be a 
dues paying member in good standing of the member 
Local Union. 


(c) Each member Local Union, on written notice to the 
Convention, shall have the right and power to substitute 
in place and stead of its duly accredited delegate, such 
other person or persons to do perform and act on its be- 
half with the same force and effect as its own said delegate 
could do, perform and act, in the absence of said Local 
Union member or its delegates; provided, however, that 


the substituted delegates shall themselves be duly ac- 
credited delegates to and shall be seated at the Convention 
at which they will be so substituted. 


ARTICLE IV 
Biscuit Council Conventions 


Section 1. The regular Convention of the Biscuit Coun- 
cil shall be held annually beginning with the second Satur- 
day in June of each and every year, at such city in the 
United States of America or in the Dominion of Canada 
as the Convention by majority vote may select. In the 
event of an emergency the Executive Committee shall have 
the power to establish the place and time of Convention by 
a three-fourths vote. 


Section 2. (a) Special Conventions of the Biscuit Council 
shall be called by the Chairman of the Biscuit Council 
at the request of 2/3 of the Executive Committee, and shall 
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be held at such city in the United States of America or in 
the Dominion of Canada as the Executive Committee by 
majority vote may select. 


(b) The call for a special Convention of the Biscuit 
Council shall be given not less than thirty (30) days prior 
to the Convention and it shall state the purpose or pur: 
poses for which it is called. No business other than that 
specified in the call for the Special Convention shall be 
transacted thereat. ! 





Section 3. In the interim between Conventions, the Ex. 
ecutive Committee shall function as, for and in the name 
of the Biscuit Council with the same force and effect as if 
the member Local Unions were in Convention assembled. 
All actions of the Executive Committee between conven- 
tions shall be submitted to the following conventions. 


ARTICLE V 


Office; Nomination and Election; 
Term of Office; Eligibility 


Section 1. (a) The Officers of the Biscuit Council shall 
be: President; Five (5) Vice-Presidents; Secretary- 
Treasurer ; and three (3) Trustees all of whorl shall serve 
without pay, except the Secretary-Treasurer, who shall 
receive Fifty Dollars a month. | 


(b) Each of the Five (5) Vice-Presidents must be chosen’ 
from one of the eligible delegates representing employees 
of the Five (5) different employer groups. | 





One Vice-President to be elected representing Locals of 
Carr-Consolidated Group. | 


One Vice-President to be elected representing Locals' 
of Independent Groups. ! 


One Vice-President to be elected representing Locals 
of National Group. | 
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One Vice-President to be elected representing Locals 
of Sunshine Group. 


One Vice-President to be elected representing Locals 
of United Group. 


Section 2. At each regular Annual Convention of the 
Biscuit Council, as its last order of business, the Conven- 
tion shall nominate and elect the officers specified in Sec- 
tion 1 (a) of this Article. 


Section 3. The term of office of each Officer elected shall 
be for the period of one (1) year from the date of election 
or until such time thereafter as his successor shall have 
been chosen, except Trustees who shall serve a term of 
three (3) years. However, one (1) Trustee shall be elected 
each year. 

Section 4. (a) Any member of the Bakery and Con- 
fectionery Workers’ International may be elected to any 
offices in the Biscuit Council providing he meets the fol- 
lowing requirements. 


(b) He must be a citizen of the United States or Canada. 


{c) He must be a continuously, good standing, dues pay- 
ing member of the International Union for at least two 
continuous years next prior to nomination and election. 


Section 5. All nominations shall be made from the floor 
of the Convention and each nominee shall be required to 
have his nomination seconded by a duly accredited delegate 
to the Convention. 


Section 6. No delegate who has received and accepted a 
nomination for one (1) office shall be eligible to be nomi- 
nated for another office at the same Convention election. 


Section 7. Election to the office of President, or Vice- 
President, Secretary-Treasurer and Trustee shall be by 
majority vote. 
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ARTICLE VI 


Vacancies 


Section 1. If, through the resignation or death of any | 
Officer of the Biscuit Council, any vacancy shall occur in | 
any office in the interval between regular elections, the | 
Executive Committee by a majority vote shall fill such | 
vacancy from among the duly accredited delegates of the | 
last previous annual Convention. Any person chosen to | 
fill a vacant office shall serve for the remainder of the un- | 
expired term of his immediate predecessor or until such | 
time thereafter as his successor shall have been duly 
chosen. | 


ARTICLE VII 
Authority, Rights and Duties of Officers 


President | 
Section 1. It shall be the duty of the President to en- | 


force due observance of all laws and to preside at all | 
meetings of the Biscuit Council, and to preserve order | 
therein. The President shall be a member of and Presi- | 
dent of the Executive Committee, and he shall also be an | 
ex-officio member of all other standing committees of the | 
Biscuit Council. He shall call meetings of the said Execu- | 
tive Committee upon approval of majority of Executive | 
Committee. 


Section 2. The President by and with the advice of the 
Executive Committee shall have the right to arrange the | 
regular Annual or any Special Convention of the Biscuit | 
Council. He shall have the right in the name of the Biscuit | 
Council to sign any agreement or other obligation in con- | 
nection with the arrangement for such regular Annual or | 
Special Conventions. | 


Section 3. The President shall incur no expense charge- | 
able to the Biscuit Council without the written consent and | 
approval of the Executive Committee. | 
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Vice-Presidents 


Section 4. (a) It shall be the duty of each of the Vice- 
Presidents, when called upon, in the absence of the Presi- 
dent to preside at all meetings of the Biscuit Council and 
to do and perform all the other duties of the President. 
The Vice-Presidents shall be members of and serve as 
Vice-Presidents of the Executive Committee and they 
shall also be ex-officio members of all standing Commit- 
tees of the Biscuit Council. 


(b) The Vice-Presidents shall be the chief responsible 
negotiator of their respective Committee. They shall also 
be responsible for the organization and promulgation of 
joint negotiations with their respective Employer groups. 


Secretary-Treasurer 


Section 5. The Secretary-Treasurer shall be a member 
of and Secretary of the Executive Committee. He 
shall record the proceedings of all meetings. He shall 
keep records of business transacted and any other matters 
which may be assigned to him. He shall keep a record of 
any amendments to the By-Laws of the Biscuit Council. 
He shall take proper care of all books, papers, resolutions 
and records of the Biscuit Council and other documents 
pertaining to his office, and the same shall not be taken 
from his possession except by order of the Executive Com- 
mittee. He shall keep an accurate list and record of the 
member Local Unions and their respective addresses. 
Upon the installation of his successor, he shall transfer to 
him all books, papers, resolutions, records and other docu- 
ments belonging to the Biscuit Council. 


In addition to the foregoing, he shall be responsible for 
all monies received by him for and on behalf of the Biscuit 
Council. He shall deposit or cause to be deposited in the 
name of the Biscuit Council, all monies belonging to the 
Biseuit Council, in such bank or banks as shall be desig- 
nated by the Executive Committee. He shall render a 
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report at each regular Annual Convention of the Biscuit. 
Council, or at such time or times as the same is required of' 
him by the Executive Committee, showing the total amount, 
of receipts and disbursements and total amount of money 
on hand. Whenever ordered to do so by the Executive 
Committee, he shall present the bank book (s) for inspec- 
tion by the Executive Committee. He shall sign all neces-) 
sary checks, vouchers, drafts, etc. drawn against the ac-| 
count of the Biscuit Council. He shall be properly bonded) 
through facilities established by Bakery and Confectionery) 
Workers’ International Union of America, and that regu-, 
lar Financial reports be forwarded to the International, 
Union as required. | 


Trustees 


Section 6. The Trustees shall make annual audit of the 
books and accounts of the Biseuit Council, unless ordered 
by Executive Committee to make such audit at any other| 
time or times, and submit a copy of said audit to the Ex-' 
ecutive Committee of the Biscuit Council by forwarding 
to each member of the Council a true copy of such audit) 
and report. The Trustees shall be members of the Ex-| 
ecutive Committee. | 





Sergeants-At-Arms 


Section 7. At all Conventions of the Biscuit Council, or' 
at any meeting of the Executive Committee, the President’ 
shall appoint Sergeant-At Arms whose duty it shall be to 
attend the door and allow no persons not properly ac-| 
credited to said meeting to enter. Sergeant-at-Arms shall | 
assist the President in the maintenance of order and de-| 
corum at any such meeting. ! 


ARTICLE VIII 
Committees 





Section 1. The Standing Committees of the Biscuit | 
Council shall be (a) the Executive Committee; (b) Audit- 
ing Committee; (¢) Organization Committee; (d) Commit- 
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tee on Contract Demands; (e) Joint Negotiations Com- 
mittee; (f) Credentials Committee. The President shall 
have the power to appoint any other Committees expedient 
to the business of the Convention. 


Executive Committee 


Section 2. (a) The Executive Committee shall consist 
of the duly elected Officers of the Biscuit Council. It shall 
have full supervision of and transact all the business of the 
Biseuit Council between Conventions. It shall meet in ex- 
ecutive session at such time or times or such place or 
places as may be directed in accordance with these By- 
Laws. A majority of the members of the Executive Com- 
mittee shall constitute a quorum for the legal transaction 
of all business that may come before it. A majority vote 
of those present at any Executive Committee meeting shall 
decide all matters before the said Executive meeting. The 
Executive Committee shall constitute and function as, for 
and on behalf of the Biscuit Council for the legal trans- 
actions of all business in the interim between Conventions. 
All actions of the Executive Committee between Conven- 
tions shall be submitted to the following Conventions. 


(b) On any meeting of the Executive Committee except 
at Conventions, each member of the Committee shall be 
paid $15.00 per day, including travel time. They shall 
also be reimbursed for transportation expense. A war- 
rant on the Treasury of the Council shall be drawn to cover 
the above expenses. 


(c) Any Officer or group of officers, designated by the 
Convention or the Executive Committee, to carry on the 
Business of the Council shall be compensated in the same 
manner as set forth in Article VIII, Section 2 (b). 


Auditing Committee 


Section 3. The Auditing Committee shall consist of the 
three (3) duly elected Trustees. The duties of the Audit- 
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ing Committee shall consist of those duties heretofore set 
forth in these By-Laws. The Auditing Committee shall 
have the right and power to call upon the Secretary-_ 
Treasurer to deliver to it any and all books, records, papers | 
and other documents pertaining to the financial eondieon | 
and status of the Biscuit Council. | 


Organization Committee 


Section 4. The Organization Committe shall be ap- | 
pointed by the President at the Convention of the Biscuit | 
Council. It shall be the duty of the Organization Com- | 
mittee to aid and assist any member Local Union or non- ' 
member Local Union affiliated with Bakery and Confec- | 
tionery Workers’ International Union of America, or the | 
American Federation of Labor, or with an affiliate of the | 
American Federation of Labor, which has in whole or in | 
part, jurisdiction in the biscuit and cracker industry or in| 
allied industry, in regard to organizing unorganized em- | 
ployees in the said industry or in an allied industry. To | 
advocate and strive for the full use of the Union Label in | 
the biscuit and cracker industry and in allied trades. The | 
Organization Committee shall not incur any expense or | 
charges against the funds of the Biseuit Council until and | 
unless it has first received the written approval to do so | 
by the Executive Committee. | 





Committee On Contract Demands 


Section 5. At the opening of each Convention, the Chair- | 
man shall appoint a committee consisting of a suitable | 
number of members for each of the companies with which | 
their Local Unions have collective bargaining agreements. | 
It shall be the duty of each Contract Demands Committee | 
to receive each and every contract demand and in com- | 
mittee session discuss the merits of each contract demand | 
and to report to the convention its recommendations with | 
respect to each contract demand. | 
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Joint Negotiations Committee 


Section 6. The Joint Negotiations Committee shall con- 
sist of one (1) delegate and two (2) advisors selected by 
and from each member Local Union having collective bar- 
gaining agreements with a company which has more than 
one plant or shop. It shall be the duty of member Local 
Unions to insist upon the principles of Joint Negotiations 
in any case where a company or any sub-division thereof 
has one or more shops in the United States of America or 
the Dominion of Canada. It shall be the duty of every 
member Local Union to grant to its delegate the right and 
power on behalf of the member Local Union to accept or 
reject any offer or proposal made by the employer in Joint 
Negotiations. It shall be the further duty of every mem- 
ber Local Union to comply with any existing law, Federal 
or State, as well as provisions contained in the Book of 
Laws of Bakery and Confectionery Workers’ International 
Union of America, or the International Union of which the 
member Local Union is an affiliate or the provisions of the 
American Federation of Labor, pertaining to the right to 
strike. 


Each member Local Union participating in Joint Nego- 
tiations shall have the right to cast one (1) vote on any 
question or issue to be determined by a vote of the Joint 
Negotiations Committee. A majority vote of Joint Nego- 
tiations Committee shall control the entire Joint Negotia- 
tions Committee. 


Credentials Committee 


Section 7. The Credentials Committee shall be com- 
posed of five (5) members, who shall be appointed by the 
President of the Biscuit Council at the commencement of 
the Convention. It shall be the duty of the Credentials 
Committee to inspect the credentials submitted by dele- 
gates and representatives from member Local Unions to 
the Biscuit Council, to report upon the correctness of the 
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said credentials and to certify to the Biscuit Council as- 
sembled as a body as to the validity of credentials of said) 
delegates and representatives. | 





Term of Office of Committees 


Section 8. The term of office of members of the Com-' 
mittees set forth in Section 1 hereof shall be from the! 
time of their appointment until discharged by the Presi-| 
dent. Except that in the case of the Joint Negotiations| 
Committee, the members of the said committee shall be) 
deemed to have fulfilled their office and to have discharged | 
their obligations at the time that Joint Negotiations are| 
finally closed and a collective bargaining agreement is exe-| 
cuted and delivered by and between the member Local 
Unions and the company or companies affected. | 





ARTICLE IX 
Revenue, Initiation Fee and Per Capita Tax 


Section 1. The initiation fee for new member Local 
Unions shall be $15.00. | 


Section 2. Bach and every member Local Union of the’ 
Biscuit Council shall pay to the Biscuit Council the sum) 
of One Hundred Twenty ($120.00) Dollars per year as dues: 
payable quarterly in advance. 





Section 3. Upon receipt of said payments, the Secre- 
tary-Treasurer of the Biscuit Council shall issue his re- 
ceipt therefor. 


Section 4. Upon appeal from Locals in financial diffi- | 
culties the Executive Committee shall determine the per | 
capita tax to be paid by said Locals. | 

ARTICLE X 
Amendment and Suspension of These By-Laws 


Section 1. Any proposal to amend these By-Laws or any : 
portion thereof shall be made only at a regular annual | 
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Convention of the Biscuit Council, and shall be presented 
in writing during the regular session of the Convention. 
In order that the proposed amendment be adopted, a 
majority vote of the delegates present at the said conven- 
tion shall be required. Any changes in the By-Laws shall 
have the approval of the International President before 
they are put into effect. 


Section 2. Any Article or Section of these By-Laws 
except qualifications for office may be suspended by 2/3 
vote of the delegates present at any Convention of the 
Biscuit Council, upon a showing that it is expedient for 
the best interest of the Biscuit Council to suspend the same. 


ARTICLE XI 


Any question not covered by these By-Laws shall be 
governed by Roberts Rule of Order. 


AMENDED AND ApprROvVED, Juty 11-18, 1952—Denver, 


Colorado. 
[Filed July 15, 1958] 


Resolution 


Wuereas the attached Memorandum of Agreement, 
dated February 27, 1954, between the Nationa Biscuit 
Company and Tue Biscurr Counc of Bakery and Confec- 
tionery Workers’ International Union of America, AFL, 
has been entered into on behalf of the Local Unions therein 
named including Loca No. 492, and 


Wuereas all of the terms and conditions contained in 
said Memorandum of Agreement have been approved by 
Loca No. 492, in accordance with its Constitution and By- 
Laws, and by authority heretofore vested in the Biscuit 
Council. 


Whereas said Locat No. 492 herewith agrees, pursuant 
to the terms of the said Memorandum of Agreement, to 
authorize the execution of a formal collective bargaining 
agreement by and between the Nationau Biscurr Company 
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and the Nationau Biscurr Division or rue Biscurr Coun: 
ci of Bakery and Confectionery Workers’ International 
Union of America, A.F.L., for and on behalf of Locat No; 
492, | 


Now, THererore, Be It Resoivep: ! 





1. That in accordance with the By-Laws and Constitu- 
tion of Locat No. 492 and of the Baxery anp Conrec- 
TIONERY Workers’ INTERNATIONAL UNION oF AMERICA, 
AFL, all of the terms and conditions contained in the 
Memorandum of Agreement, dated February 27, 1954, be- 
tween the Nationa, Biscurr Company and THE Biscurr 
Councm of Bakery and Confectionery Workers’ Inter- 
national Union of Americe, A.F.L., are hereby ratified and, 
approved. | 


2. That the Narionau Biscurr Drviston oF THE Biscurr| 
Councm or Bakery and Confectionery Workers’ Inter- 
national Union of America, AFL., is hereby designated) 
and authorized to act for and on behalf of Locan No. 492) 


in all respects in the execution of a formal master agree- 
ment with the Natiowan Biscurr Company, as provided by 
said Memorandum of Agreement, which authorization shall’ 
continue in effect until formally revoked with the approval 
of the General Executive Board of the Bakery and Con- 
fectionery Workers’ International Union of America, 
A.F.L. | 





Approved 
Date 3-8-54 


CERTIFIED BY 


/s/ Jack SoLoNER 
Business Representative 
Title 
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OFFICIAL TRANSCRIPT OF PROCEEDINGS 
[Filed July 18, 1958] 


Washington, D. C. 
1 July 17, 1958 


2 PROCEEDINGS 


The Deputy Clerk: National Biscuit Division et al. versus 
Leedom. 

The Court: You may Proceed. 

Mr. Harris: May it please the Court, this is a motion 
for preliminary injunction to enjoin the defendants, who 
are the Chairman and members of the National Labor Re- 
lations Board, from conducting representation elections in 

various plants of the National Biscuit Company. 
3 I would like at the outset, if your Honor please, to 
mention the fact that we have just this morning filed 
a reply to the Board’s opposition to our motion, which has 
just been placed in the jacket, I believe, this morning. 

The Court: Where is it? 

Mr. Harris: It’s in the jacket now. It’s at the back of 
the jacket, I believe. 

And we have also just this morning filed a supplementary 
memorandum to our original memorandum in support 
of our motion for preliminary injunction, relating solely 
to the question of the legislative history of Section 9(c) (2) 
- of the National Labor Relations Act, which we believe— 

The Court: I am going to ask you gentlemen, all of you, 
to refer to U. S. Code section numbers rather than to the 
numbers of the Act because we have our statutes in the 
Code. 

Mr. Harris: Your Honor, Section 9(¢)(2) is 29 USC 
159(c)(2). And I will try to remember to mention that 
section. 

The plaintiff— 

The Court: Before you proceed, Mr. Harris, the Clerk 
ealls the Court’s attention to the fact that a motion to dis- 
miss has been recently filed. 
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Of course, I think it is always helpful if, in such a situa- 
tion, the motion to dismiss could be heard at the same time 
as the motion for preliminary injunction. 

4 Is there any objection on the part of council to that 
procedure? | 

Mr. Harris: Well, as your Honor is aware, we have not 
had our full time to answer the motion to dismiss. | 

The Court: I understand that, and if you insist on hav- 
ing it, that shall be given you. But, after all, you have to 
argue the questions of law in connection with the motion 
for preliminary injunction, so it seems to me that you are 
probably equally well prepared on both motions. 

Mr. Harris: Precisely. While not entirely equally well 
prepared, I think, your Honor, that we are prepared to 
argue the motion to dismiss if the defendants see fit to 
make—to argue that motion at this time. 

The Court: Are you ready to proceed with the motion tb 
dismiss? | 

Mr. Come: Yes, your Honor. | 

The Court: And you have no objection to having it 
heard at this time in connection with your motion for pre- 
liminary injunction? | 

Mr. Harris: Right. But I would like to ask that I be 
permitted to argue the motion for preliminary eee 
if that meets with your Honor’s approval. 

The Court: No. It seems to me that it would be a more 

sensible procedure to hear the motion to dismiss first, 
5) because if your complaint does not set forth a cause 

of action that ends the matter. However, if the mo- 
tion is denied and it sets forth a cause of action, then I can 
hear the question whether as a matter of balancing equities 
you should have your preliminary injunction. 

Mr. Harris: Well, I would prefer to argue the motion 
for preliminary injunction, but— | 

The Court: I will not hear it in that order. I will hear 
the motion to dismiss first. | 

Mr. Harris: Very well, your Honor. 
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Mr. Schlossberg: If it please the Court, my name is 
Stephen Schlossberg. I am here as counsel for the Ameri- 
can Bakery and Confectionery Workers’ Union and wish 
to intervene, wish leave of the Court to intervene, in that 
we have a vital interest in this matter. 

The Court: Well, now, I would have no hesitancy in 
letting you appear as amicus curiae, but when it comes to 
intervening, that is a different matter. Why should you be 
permitted to intervene? 

Mr. Schlossberg: That will be perfectly satisfactory, 
your Honor. 

The Court: I will hear you as amicus curiae. Do you 
want to be heard in support of the defendants’ position or 

in support of the plaintiff’s position? 
6 Mr. Schlossberg: In support of the defendants’ 
position your Honor. 

The Court: Very well. 

Mr. Schlossberg: Thank you, sir. 

Mr. Come: May it please the Court, my name is Norton 
Come and I represent the National Labor Relations 
Board. 

Plaintiff here is a labor council comprised of local unions 
affiliated with the Bakery and Confectionery Workers’ 
Union. It seeks to enjoin the National Labor Relations 
Board from conducting five elections which have been di- 
rected at five plants of the National Biscuit Company for 
the purpose of determining whether the employees at each 
plant desire the plaintiff or another union as their bar- 
gaining representative. 

Plaintiff here formerly bargained for these employees. 
However, in December of 1957, the international union 
with which it is affiliated, the Bakery and Confectionery 
Workers’, was expelled from the AFL-CIO on grounds 
of corruption, and this was followed by disaffiliation action 
at the local plant levels. 

The Court: You mean the plaintiff was expelled? 

Mr. Come: The international with which the plaintiff 
was affiliated was expelled. 
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The Court: I see. 
Mr. Come: And this caused disaffiliation actions down 
at the local plant level, with the result that represen- 

7 tation petitions were filed with the Board to redeter- 
mine the bargaining representative at the various 





plants. 
Now plaintiff here challenges the Board’s action and 
there is a threshold jurisdiction question which I now tur 
to. 
As this Court may recall from the Kaiser Aluminum 
case which it had in January of this year, which involve 
a similar attempt by a labor organization to enjoin a Boari 
representation election, there are two decisions of th 
Court of Appeals of this Circuit that are relevant to the 
point. There is De Pratter against Farmer, which is in 
98 App. D.C. 74, and Leedom against Kyne, in 101 App. 
D.C. 398. 
Now, these two cases, as your Honor will see, add up tp 
this, namely, that the District Court is without jurisdiction 
to review a Board representation determination where the 
questions involved relate to matters which the statute ha 
left to the Board’s discretion. On the other hand, ther 
is a reviewing jurisdiction if the Board has violated spe 
cific statutory restrictions. | 
Now, plaintiff, of course, tries to fit this case in the 
latter category, and it’s Board’s position that here, as in 
the Kaiser Aluminum case, we are in the area of the 
Board’s discretion. 
The Court: Was the Kaiser Aluminum case before me? 
Mr. Come: Yes, your Honor. | 
8 The Court: What did I hold in that case? 
Mr. Come: You dismissed for lack of jurisdiction. 
That was a situation where a union sought to join an election 
on the ground that the Board had improperly established a 
plant-wide unit whereas they wanted a craft unit. ! 
The Court: I remember it now. It comes back to me 
now. 
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Mr. Come: Yes, your Honor. 

Now, plaintiffs here have two basic contentions. They 
contend, in the first place, that an election at this time is 
improper because it has an outstanding collective bargain- 
ing contract with the National Biscuit Company which by 
its terms does not expire until August 31st, 1959. 

The Court: Well, I suggest you confine yourself to legal 
questions. 

Mr. Come: Your Honor, in view of the two decisions of 
the Court of Appeals on how the jurisdiction issue comes 
out you have to get briefly into the merits. 

The Court: Very well. 

Mr. Come: Our answer to that—and I might say that a 
similar contention was raised in a suit to enjoin a Board 
election which was directed in the same kind of a situation 
up in Philadelphia. A similar contention was rejected by 
Judge Van Dusen up there. I would like to submit a 

copy— 
9 The Court: Suppose you tell me what your point is. 

You know, it is always easier for me to follow an ar- 
gument if council will state the conclusions at which they 
propose to arrive and then demonstrate those conclusions, 
because otherwise following an argument, when I don’t 
know what you are trying to prove, is somewhat bewilder- 
ing at times. 

The element of suspense has no place in a legal argu- 
ment. 

Mr. Come: I’m sorry, your Honor. Our point is that 
the Act does not require the Board to tailer its directions 
of elections to the contract terms that the parties have 
placed into effect, because otherwise a bargaining agent 
that once got in could, by the simple device of prolonging 
the term of the contract, deny the employees an oppor- 
tunity to change their representation. 

The Court: Let me see if I understand you correctly. 
Is it your point that the Board is not required to postpone 
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an election until the expiration of a collective bargaining 
contract? | 
Mr. Come: That is correct. | 
The Court: I want to get it down to simple terms. | 
Mr. Come: Surely, your Honor. And that the Board 
was reasonable in not deferring to the contract here for the 
simple reason that, because of this expulsion of the 
10 other union and the disaffilation actions at the local 
level, uncertainty was created as to who is now the 
bargaining representative of these employees, and the best 
way to resolve that is by conducting a secret ballot election, 
which is what the Board has proposed to do. 
The Court: Very well. I get that point. 
Mr. Come: Now, the second point that they make here 
is that the Board was arbitrary in defining the appro- 
priate unit here to be—that is, in directing the election to 
be held separately for each one of Nabisco’s plants a 
than hold one election for all of the plants. 
Now, our position there is that under the Act, and that 
is Section 159(b) of 29 USC, the Board has discretion to 
determine whether the unit shall be an employer unit, | 
craft unit, a plant unit, or a subdivision thereof. 
The only real limitation on this discretion is that the 
ultimate determination shall assure to employees the full- 
est freedom in exercising their rights under the Act, and 
in this case there were enough factors here to warrant the 
Board in concluding that a plant until would be BOpEY 
priate. | 
Each plant here has a separate geographic location, ak 
constitutes— ! 
The Court: Well, I don’t think I have a right to review 
that determination. That is in the discreation of the 
18 | Board. 
Mr. Come: That is our position, your Honor. 
The Court: Very well. 
Mr. Come: Our second point is that, apart from the 
lack of jurisdiction, we believe that the suit is premature in 
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the sense that the mere holding of an election does not 
constitute the kind of irreparable injury for which equit- 
able relief can be obtained. 

The Court: Well, I think, frankly, you would be wasting 
time to argue that because if the election is illegally called, 
I think there may be irreparable injury. 

Mr. Come: All right, your Honor. 

The Court: You may proceed, Mr. Harris. 

Mr. Harris: If your Honor please, on the question of 
jurisdiction, there is no question that in this jurisdiction, 
the District of Columbia, this sort of action by the Labor 
Board is reviewable by this Court in an injunction pro- 
ceeding if the Board acted in an arbitrary and capricious 
way so as to violate due process or directly in violation of 
the Act, the National Labor Relations Act. That is what 
the De Pratter case indicates, where a suit was dismissed, 
and that is what Kyne versus Leedom— 

The Court: Leedom versus Kyne limits the right of this 

Court to review such an order as is involved in this 
12 case to a situation in which the Board transcends the 
limitations of the statute. 

Mr. Harris: Right. 

The Court: In order to meet the motion to dismiss you 
have to show that the Board has transcended the limita- 
tion of some statutory provision. 

Mr. Harris: Precisely, your Honor, and that is what I 
would like to set out to do. 

The Court: Very well. 

Mr. Harris: At the outset, I would like to point out that 
in considering this on the motion to dismiss it seems to 
me that the Court has to take the allegations of the com- 
plaint as admitted by the defendants, and the complaint 
clearly alleges violation of the statutory authority of the 
Board, it alleges discrimination against the plaintiff in 
violation of Section 159(c) (2) of Title 29, it alleges definite 
violation of due process. 

The Court: What you are saying is just words. Wherein 
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do you claim that the Board acted illegally? Not that it! 
acted in its discretion unwisely. That would not be enough. | 
Mr. Harris: That is correct. I agree with that, your | 
Honor. | 
Now, the Board—I would first like to state briefly what | 
the allegations of the complaint are concerning the | 
13 contract that is here involved, the contract which the | 
Labor Board has held does not constitute a bar to | 
elections in these cases. This is a contract which covers 17 
plants of the National Biscuit Company, and, contrary to | 
what the Board has said in its opposition to our complaint, | 
not under affidavit but just in their memorandum of opposi- | 
tion, it covers all the biscuit and cracker plants— | 
The Court: I want to say to counsel for both sides that | 
so far as the motion to dismiss is concerned, I am going to | 
confine myself to the four corners of the pleading. | 
Mr. Harris: I believe that appears from the complaint, | 
that it covers— | 
The Court: Does it indicate that the plaintiff has been | 
expelled, as indicated by counsel, from the American Fed- | 
eration of Labor and CIO? | 
Mr. Harris: I believe so. Yes. | 
The Court: Don’t you think, if that is so, that the Board | 
would be almost derelict in its duty if it did not take some ! 
action after the expulsion? | 
Mr. Harris: I believe that is not so, your Honor, and I 
would like to come to that, for two reasons. The basis 
on which the AFL-CIO may expel a labor union, an in- | 
ternational union, bears no necessary relationship to | 
14 anything in the National Labor Relations Act, any-_ 
thing in the Constitution of the United States, or : 
perhaps to anything at all except a political dispute— | 
The Court: There is no Constitutional question involved | 
here, gentlemen. | 
Mr. Harris: —except a political dispute, your Honor, | 
within the AFL-CIO. | 
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The Court: I understood that the expulsion was based 
on the charge of corruption. 

Mr. Harris: That may be what the AFL-CIO concluded, 
but they didn’t conclude that on the basis of evidence ad- 
missible in a court; there is no adjudication to that effect. 

The Court: They don’t have to limit themselves to evi- 
dence admissible under common law— 

Mr. Harris: They don’t, your Honor, but when the Na- 
tional Labor Relations Board wants to take action, in the 
first place it cannot delegate to the AFL-CIO to decide for 
it who is eligible under the National Labor Relations Acs to 
represent employees; and, in the second place, Section 
159(c) (2) of Title 29 specifically forbids the National Labor 
Relations Board from considering the identity of the per- 
sons before it in determining questions concerning repre- 
sentation. 

The Court: I don’t think you are quoting that correctly. 
I have it before me. 

Mr. Harris: If your Honor please, we have sub- 
15 mitted just this morning, and it is n— 

The Court: I have before me the section to which 
you refer, and you have not quoted it correctly, I suggest. 

Mr. Harris: The section says: ‘‘In determining whether 
or not a question of representation affecting commerce 
exists—’’ and we say in this case there is no such 
question— ‘‘the same regulations and rules of decisions 
shall apply, irrespective of the identity of the persons filing 
the petition or the kind of relief sought.’’ 

The Court: That is a little different than the way you 
have stated. 

Mr. Harris: We have submitted this morning a supple- 
mental memorandum relating to the legislative history of 
Section 159(c)(2), and from that legislative history, your 
Honor, there can be no question but that in enacting the 
Taft-Hartley Act, the Taft-Hartley amendments to the 
National Labor Relations Act, the Congress specifically 
had in mind the very sort of thing that is happening here, 
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namely, the fact that the Board was discriminating against 
labor organizations which were not in the federation. At 
that time there were two federations, the AFL and the CIO. 
On page 3 of our memorandum there is a quotation from | 
Senator Ball, who was an advocate of the bill that became | 
the Taft-Hartley Act, stating: ‘‘This seetion requires | 

16 that independent unions and unions affiliated with | 
national and international organizations must be | 
treated in the sameway by the NLRB, which now is so biased | 
in favor of the two great federations, that it has one rule) 





for unions belonging to those federations and a campletely | 
different and much harsher rule for dealing with independ- | 


ent unions.’’ 


If you will examine our memorandum, I don’t want to. 
read the entire memorandum to your Honor, but our mem- | 
orandum is full of similar quotes, and this is the legislative | 


history of Section 159(c)(2) of the Taft-Hartley Act. 


That provision was inserted for the very reason that | 
the Board, in the eyes of Congress at that time, prior to | 
Taft-Hartley, had been discriminating against independent | 
unions and in favor of those affiliated with the AFL or | 


the CIO. And that is precisely what is happening here. 


Now in that connection, I would like to point out two! 


things that the Board has done— 


The Court: I think we will let you continue after our | 
usual mid-morning recess. We will take our mid-morning 


recess at this time. 
(Brief recess.) 


The Court: You may proceed, Mr. Harris. 





Mr. Harris: If your Honor please, I would like to | 
point out two respects in which the Board has violat- 
17 ed Section 159(¢c)2 of the National Labor Relations | 


Act. One, the Board found that the contract here | 
between the plaintiff and the National Biscuit Company was 
not a bar to the holding of these elections; and, two, the | 
Board found that individual plants of the National Biscuit | 
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Company were appropriate units rather than the 17 plant 
unit which is covered by the contract. 

The Court: I think if I was a working man in one of the 
plants, I should think I would want employees of my plant 
to have the final say-so as to who should represent us, in- 
stead of having the vote swung possibly by employees of 
a plant a thousand miles away. 

Mr. Harris: If your Honor please, I would like to speak 
briefly— 

The Court: However, that has nothing to do with the 
question of jurisdiction. 

Mr. Harris: I understand. I might say on the question 
of jurisdiction, your Honor, I am getting into the merits 
because as you recognize— 

The Court: Now just a moment. If you want to con- 
vince me, you can convince me much easier by a short, 
pointed, skeletonized argument, than you can by a long, 
eloquent discourse. Suppose you tell me on what you 
predicate the jurisdiction of this Court to review the action 
of the Board. 

Mr. Harris: If your Honor please, the question of 

18 jurisdiction, as laid out in the two Court of Appeals 

eases that have been cited to you by the Board and 

by ourselves as well, the question of jurisdiction depends 

upon whether the Board has acted in contravention of the 
Act. 

The Court: Precisely. 

Mr. Harris: And this requires going into— 

The Court: Now tell me what particular provision of the 
Act the Board contravened and how did it contravene it. 

Mr. Harris: Section 159(c) (2) is the section about which 
I am speaking. 

The Court: And how do you contend the Board violated 
that section? 

Mr. Harris: As I said, in two respects. One, in con- 
nection with its determination of appropriate unit; and, 
two, in connection with its holding that the existing con- 





223 


tract which does not expire until August 1959 is not a bar to} 
that election—to elections in some of these plants. | 
Now, the Board has for many years held that an exist-' 
ing collective bargaining contract is a bar to an election. | 
There have been exceptions to this rule, necessarily. Among 
other exceptions has been the exception that if the contract’ 
was an excessively long contract the Board would not) 
consider that as a bar because that would deprive em- 
ployees of their rights to bargain collectively for 
19 too long a time and therefore contravene the pur-' 
poses of the Act. | 
There have been other exceptions. If a union party to’ 
a contract becomes defunct, then the contract is no longer 
a bar, the Board has held. And the Board has had an ex-| 
ception which the Board people refer to as the schism ex- | 
ception, and the schism exception says that when an inter- | 
national union has been expelled from its parent federa-. 
tion and a local union takes disaffiliation action, having | 
some relationship to this expulsion, then a schism exists, | 
as a result of which the contract, the existing contract, is. 
no longer a bar. | 
We have alleged in our complaint, your Honor, eat 
this schism doctrine as applied in this case diseriminates' 
against the plaintiff. And I am interested to read in the | 
Board’s memorandum submitted to this Court, that the | 
Board’s schism exception is of long-standing duration and | 
was not created merely to discriminate against plaintiff. I | 
think this is a very interesting statement. Of course it | 
wasn’t created to discriminate against plaintiff, but it was | 
created to discriminate against unions which no longer | 
were affiliated with the AFL or the CIO or presently the | 
merged federation, and that is directly in the teeth of | 
Section 159(c) (2) of Title 29, as read in the light of its | 
legislative history. ! 
Whether it was created merely to discriminate | 
20 against my client or not is immaterial. The fact is | 
it does discriminate against us. | 
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Now, in other words, under Section 159(¢c) (2), the Labor 
Board cannot look to see whether the parties before it are 
members of the AFL-CIO or not, but must look at the 
parties themselves. 

The Court: Let me ask you this. I don’t understand 
_if I am wrong I want to be corrected—that you are pre- 
vented from participating in the election; are you? 

Mr. Harris: No, we are not, your Honor. 

The Court: Therefore, you are not being discriminated 
against. 

Mr. Harris: We are being discriminated against in this 
section, and I would like to go—yes, we are being discrim- 
inated against because what is happening at this point is 
that the Board is directing elections, it has directed five 
already and will probably direct more, in individual plants 
of the National Biscuit Company. These plants constitute 
a 17 plant unit of all the biscuit and cracker operations of 
National Biscuit Company. They have been covered by a 
single collective bargaining contract since 1954; that is, we 
are now in our third contract. I don’t mean there has been 
one contract since ’54, but since ’54 there have been no 
contracts covering the individual plants. In 1954 a one- 
year contract was entered into covering the 17 plants; in 

1955 a two-year— 

21 The Court: I don’t want all that chronology. 

Mr. Harris: My point, your Honor, is, if the plain- 
tiff were a union affiliated with the AFL-CIO, we would not 
be so treated as we have been here. And in this connec- 
tion we have attached to our complaint, your Honor, a 
recent decision of the National Labor Relations Board in- 
volving the General Motors Corporation and the United 
Automobile Workers. That is attached as an exhibit to 
our complaint. 

In the General Motors case various craft unions had 
come in— 

The Court: For what proposition are you citing that 
case? 
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Mr. Harris: I am citing this to show the discrimination 
that the Board has engaged in against our union. | 

The Court: Well, that would be a matter of fact. I don f 
think I ean consider that on this motion. 

Now, I think I get your point as to discrimination. What 
other objection do you raise to the legality of the Board's 
action, if any? 

Mr. Harris: We raise the point that their action hal 
been so arbitrary and capricious as to be violative of due 
process, your Honor. | 

The Court: You mean under the Fifth Amendment? 

Mr. Harris: Yes, your Honor. 

22 The Court: I don’t see that that is applicable. 

Mr. Harris: In our complaint we have indicated 
in many ways the type of discrimination that they have 
engaged in against us. But, if your Honor please, I would 
like to, to the extent you will permit me, underscore the 
importance of getting into these facts on the complaint, 
on the pleadings, your Honor, in order to see the extent 
to which there has been this discrimination in the light a 
Section 159(c) (2). 

The Court: You mean the discrimination was aah 
by the fact that the plaintiff union was expelled by the 
CIO and AFL for corruption? Was that the beginning 
of the discrimination? 

Mr. Harris: I mean that the discrimination is based apse 
the fact that the plaintiff is affiliated with an international 
union which is no longer a member of the AFL-CIO. 

The Court: No longer a member because it has aie 
expelled? 

Mr. Harris: That is so. And that the Board has no 
right to consider, whether we are members or not, whether 
expelled or not, and it would be an unconstitutional 
delegation— | 

The Court: It has a discretionary right to order an 
election. | 

Mr. Harris: Not in violation of the Act. 
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The Court: I think you would have a grievance if 
23 the Board said, ‘‘We will order an election and we 
will exclude the plaintiff union from participating 

in it.’”’ That would be a different matter. 

Mr. Harris: The great damage that occurs here to the 
plaintiff and to all the employees it represents, your Honor, 
if you will permit me to go into it briefly, is the fact that 
the Board by this action is breaking up a 17 plant unit 
which has a tremendous bargaining history. I would like 
to speak about that history briefly. 

These 17 biscuit and cracker plants—and I emphasize 
that they are biscuit and cracker plants for this reason, 
your Honor. This is something that everyone can under- 
stand. In the bakery business biscuits and crakers are 
different from bread and cake. Bread and cake are manu- 
factured locally, distributed locally. 

The Court: I think as a customer I know the difference. 

Mr. Harris: If there is a strike in Chicago, you can’t 
move bread and cake out of New York. 

The Court: I understand that. 

Mr. Harris: Biscuits and crackers can be moved all 
over the country and they don’t get stale. 

The Court: In fact, we get them even from abroad. 

Mr. Harris: Exactly. Now, beginning in 1941, these 

biscuit and cracker plants, the employees in them, 
24 the locals representing those employees, recognized 

the problems they were having in dealing with the 
National Biscuit Company because when they came to 
bargaining, the ultimate strength, the last stand of the 
trade unionist, is to be able to say that he will strike. And 
this, of course, was no threat to the National Biscuit 
Company because if one plant was struck they would move 
in a product from another plant. And there was a lengthy 
strike back in those days lasting some 16 weeks, as I recall. 

The Court: Mr. Harris, this is very interesting, but 
really this is a matter within the discretion of the Board, 
as to whether they would have a separate election for a 
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separate bargaining unit in respect to each plant or whether 
all the employees of the company in all the 17 plants would 
be a single bargaining unit. I don’t think this Court 
has any authority to review the determination of the 
Board as to that. 
Now, I can see your argument, I can see the force of 
it, that of course labor would have a much more potent 
weapon if there was a single bargaining unit for all the 
17 plants because if you did not get the kind of collective 
bargaining agreement that you felt you were entitled to 
you could call a strike in all the 17 plants simultaneously, 
whereas if you had separate units you could not do that. ! 
I can see the force of your argument, but it seems to 
me that that is an argument that can be considered 

25 only by the Board in the exercise of its discretion, 
I can also see too that probably the employer would 

much rather have the smaller bargaining units for that 
very reason, but I think that is all for the Board to deter- 
mine in its discretion. I don’t think I have any authority 
to review that. 
Mr. Harris: If your Honor please, with respect to the 
employer’s position here, the employer has filed—we were 





served yesterday with a motion for leave to intervene, to 


which an affidavit has been attached. 
The Court: That is not before me at this time. All 
I have before me is the motion of the defendants, that is, 


the members of the Board, to dismiss the complaint for, 
insufficiency, and the point they raise is that the matters 
of which you complain are not subject to judicial review) 


in this Court. 


Now, I don’t know whether it is subject to review in 
the Court of Appeals. Certain orders of the Board are' 
subject to review in the Court of Appeals. But I am! 
inclined to think that the matters to which you refer, 





no matter how forceful, are matters for the discretion | 


of the Board. 


Mr. Harris: There is no question, your Honor, and I 


would not disagree one bit, that the Board has broad dis- | 
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eretion to determine what constitutes the appropriate unit, 

but the Board does not, if the Court please, have the 
26 discretion or the authority to determine that one 

thing is an appropriate unit for a union that is not 
affliated with the AFL-CIO and that something else is 
the appropriate unit for unions that are affiliated with the 
AFL-CIO. The Board does not have the right to subvert 
the provisions of the National Labor Relations Act, spe- 
cifically the amendments that were put in by the Taft- 
Hartley Act to prevent the Board from favoring AFL-CIO 
unions— 

The Court: Of course you are right, but, after all, 
the Board never held that it would have two different 
rules, one for independent unions and one for AFL-CIO 
unions. 

Mr. Harris: On the face of our complaint, your Honor, 
and the exhibits attached to our complaint there can be 
no question, on the face of our complaint and the attached 
exhibits there can be no question but that the Board is 
engaging in outright rank discrimination here. 

The Court: Well, I have examined the complaint. The 
more I look into the matter the more I am impressed with 
the fact that matters of which you complain are within the 
discretion of the Board and that I have no jurisdiction to 
approve them. 

Mr. Harris: May I read to your Honor from a couple 
of the attachments to this complaint, the exhibits to the 
complaint? 

The Court: Well, I don’t want you to read them. 
27 ‘If you will call my attention to them I will look at 
them. 

Mr. Harris: Exhibit 1, which is the leading decision of 
this group of National Biscuit decisions, in which the 
Board points out the history of collective bargaining for 
the 17 plant unit here, the existence of a master agreement 
covering that 17 plant unit, and then says: ‘* However, 
except for the establishment of a single bargaining agent 
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for these plants, there is no clear indication, either in the 
bargaining history or the language of the agreements, that) 
the contracting parties mutually intended to merge previ-| 
ously existing separate plant units into a single multi- 
plant unit. On the contrary, it is evident, and we find, that 
the historical unit confined to the Buffalo plant remains 
clearly identifiable—’’ whatever that may mean, your 
Honor; of course a plant is clearly identifiable —‘‘and is 
appropriate by reason of its separate geographic loca-, 
tion—’’ as if 17 plants could occupy a single geographic 
location anywhere. i 

The Court: Mr. Harris, I am going to say this to you. 


What you are saying now might be relevant if I had the 
authority to review the matter on Be merits, but T-don’t 
think Twill hear you along this ecause obviously I 


don’t have that authority. | 

Mr. Harris: Under the Kyne case, your Honor— | 

The Court: I have read both the Kyne case and the 

28 De Pratter case. In the Kyne case there was a 
violation of a specific limitation of the statute. 

Mr. Harris: And here we say the same thing, Section 
159(c)(2), and without getting into these facts as alleged 
in the complaint and set out in the exhibits attached to 
the complaint, which are all Board exhibits, incidentally, 
it’s impossible to determine the extent to which the Board 
has violated Section 159(c) (2). | 

The Court: I have examined the complaint. I really| 
think that I have heard enough because you have been going' 
into the merits. Is there any other legal point that you 
have not covered? | 

Mr. Harris: All I can say to that, your Honor, is that! 
the legal points that I would like to cover, which go to the! 
question of jurisdiction, involve a consideration of the 
merits. | 

The Court: Then I don’t think I shall do so. | 

Mr. Harris: As alleged in the complaint. 

The Court: Then I shall not hear you. 
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I think I get the issues and the points raised by both 
sides very well. 
hank you. 
I am going to grant the motion to dismiss the complaint 
on the authority of De Pratter versus Farmer, 98 Appeals 
D.C. 74. 


In view of that, it will not be necessary for the 
29 amicus curiae to be heard. 

Mr. Harris: May it please the Court, I would like 
at this time to ask the Court, as your Honor did in the case 
of Kaiser Aluminum that was before you, where you dis- 
missed on the authority of De Pratter, to grant us a stay 
so that the Board will not hold these elections for a 
period of— 

The Court: What did the Court of Appeals do in the 
Kaiser Aluminum case? 

Mr. Harris: After the appeal was noticed, for some 
reason the case was dropped, dismissed. 

The Court: When are these elections set for? When 
is the first election set for? 

Mr. Come: July 24th, your Honor. 

The Court: You have between now and July 24th. I 
don’t think I should grant any longer stay than that. 

Mr. Harris: There are going to be no elections before 
that, your Honor? The Board could issue— 

The Court: I think it would be highly unreasonable 
for the Board to call an election today and hold it to- 
morrow, when the voters have had no time to hear cam- 
paign speeches or anything of that sort. 

Mr. Come: I can assure your Honor that no election 
will be held before July 24th. That does not mean that 
preliminary preparations may not be made. 

30 The Court: I understand. But there will be no 
elections before July 24th? 

Mr. Come: That is right, your Honor. 

The Court: Well, the record will contain that assurance. 

Mr. Come: Your Honor, just one question. Since your 
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Honor has ruled on the motion to dismiss, you just want an 
order and no findings; is that correct? : 
The Court: The motion to dismiss, of course, does not 
require findings, and the motion for preliminary injunction 
becomes moot. | 
Mr. Come: Yes, your Honor. I just wanted to make 
it clear. | 
Mr. Harris: Your Honor, could we submit an order later 
today to transmit the record to the Court of Appeals 
promptly? | 
The Court: Yes, indeed. Of course, you have to act in 
an orderly fashion. Suppose all of you come back at 1:45. 
Mr. Come, you will have your order of dismissal. 
And you have your notice of appeal and the order trans- 
mitting the original papers. | 
I will sign all the orders at 1:45 so you can proceed 
expeditiously. | 


31 Arrernoon SESSION 
1:45 p.m. 


The Deputy Clerk: Are there any preliminary matters 
to come before the Court? | 
Mr. Come: I have an order, your Honor, in the Biscuit 
case, dismissing the complaint. I have showed it to eonnee 
for the other side and there is no objection. 
Mr. Harris: No objection as to form, your Honor. 
Mr. Come: Yes. | 
The Court: I never put in reasons as recitals. My rea+ 
sons are in my oral remarks, which can be transcribed, 
but I don’t put them into the formal order. | 
Mr. Harris: May it please the Court, I am proceeding 
in that case to file a notice of appeal together with an 
appeal bond and I would like to submit at this time an 
order for your Honor to sign ordering the Clerk to trans-+ 
mit the original records. 
The Court: Very well. I presume there is no objection; 
is there? | 
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Mr. Come: No, your Honor. 
The Court: Very well. 


(Thereupon, at 1:55 p.m. the Court proceeded to the 
consideration of further matters.) 


[Filed July 17, 1958] 
Order 


This cause having come on for hearing on July 17, 1958, 
on defendants’ motion to dismiss the complaint; the Court 
having heard argument of counsel, 


Now, therefore it is ORDERED: 


That defendants’ motion to dismiss the complaint be, 
and it is hereby granted, and the complaint herein is 
dismissed. 


/s/ ALEXANDER HoLtTzorFr 
United States District Judge 
Dated this 17 day 
of July, 1958 





July 17 
July 17 


July 17 


July 17 
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July 18 
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Pertinent Docket Entries 


Complaint, appearance, Exhibits 1, 2, 3, 4, 5, 6 | 
filed | 
U. S. Atty. ser. 7-10-58 
Atty. gen ser. 7-11-58 
All ser. 7-10-58 | 
Motion of Pltf. for Temporary Restraining Order | 
and for Preliminary Injunction; affidavits (2); | 
filed. | 


Motion for defts. to dismiss and in opposition to | 
motion for preliminary injunction; affidavit; | 
memorandum; c/m 7-15-58; exhibits A-D; M.C. | 
filed. | 


Motion of National Biscuit Co. for leave to inter- | 
vene; exhibit A; appearance of Charles A. | 
Horsky, Jerome D. Arkerman of Covington and | 
Burling as attys. for intervenor; c/s 7-16-58; 
$5.00 deposit by Jerome D. Arkerman filed. | 


Order dismissing complt. (N) Holtzoff, J. 


Order transmitting original papers and exhibits | 
to U. S. Court of Appeals (N) Holtzoff, J. 


Notice of Appeal by pltf; copies mailed to Atty. | 
Gen., U. S. Atty. and to Jerome D. Fenton; | 
deposit by pltfs. atty.; $5.00 filed. | 
Cost bond of pltf. with Hartford Accident and | 
Indemnity Co. in the sum of $250.00 approved | 
and filed | 
Record on appeal delivered; original file; deposit | 
by Harris; $.50. 


Transcript of proceedings of 7-17-58; Vol. 1, | 
pp. 1-32; Rep. G. Nevitt filed. 
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IN THE 
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No. 14,576 


NationaL Biscurr Division, etc., Appellant, 
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Boyp LreEpom, ET. AL., individually and as Members of the 
National Labor Relations Board, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR AMICUS CURIAE, AMERICAN BAKERY AND, 
CONFECTIONERY WORKERS’ INTERNATIONAL | 
UNION. AFL-CIO 


PRELIMINARY STATEMENT 


This case involves the schism which occurred because of 
the evidence of corruption in the Bakery and Confectionery | 
Workers’ International Union of America (hereinafter re-| 
ferred to as ‘‘BCW’’), of which appellant is a subordinate, 
body. Appellant seeks to set aside National Labor Rela-) 
tions Board union representation elections, ordered by the 
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Board upon the petition of a number of local unions which 
were previously affiliated with appellant and with BCW, 
but are now, because of the schism, affiliated with the 
amicus curiae, American Bakery and Confectionery 
Workers’ International Union, AFL-CIO (hereinafter 
referred to as ‘‘ABC’’). In its attempt to justify the 
most extraordinary relief it is seeking, appellant makes 
extreme claims about the Board’s schism doctrine and 
about the bargaining unit the Board found appropriate. 
While the Board, we believe, has amply demonstrated that 
these claims are without any legal foundation, it may be 
helpful to the Court if the amicus, because of its special 
knowledge of the events involved, discusses in greater de- 
tail the facts which led inexorably to the schism, and the 
bargaining which has occurred in these units. To describe 
the factual background more fully is to bring into even 
sharper focus the glaring defects in appellant’s position. 


I. THE EVIDENCE OF CORRUPTION IN BCW CAUSED 
THE SCHISM 


Appellant discusses the expulsion of BOW from AFL- 
CIO as though it existed in some isolated vacuum, occurring 
without cause and wholly independent of prior events. Ap- 
pellant must take this position, for the facts inevitably pro- 
ducing the expulsion would highlight the profound struggle 
and controversy that actually existed among the member- 
ship of BCW over corruption, as well as the very real and 
unavoidable confusion and uncertainty consequently ex- 
isting in the bargaining units in which those members 
were employed. But there is no mystery about these causes 
and events. Any vestige of plausibility in appellant’s 
ease is destroyed by a consideration of the charges of 
corruption which were levelled against the BCW; the divi- 
sion within the BCW membership produced by those 
charges; the action on those charges taken by the BCW 
General Executive Board, by the U. S. Senate Select Com- 
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mittee on Improper Activities in the Labor or Management| 
Field, 85th Cong. (hereinafter referred to as ‘‘Senate. 
Committee’’?) and the AFL-CIO; and the founding and} 
growth of the ABC. 


The facts discussed below are taken primarily from | 
three documents, which were introduced as exhibits or in- | 
corporated by reference to other cases, in the NLRB pro- | 
ceedings at bar. These are: The transcript of the hearings | 
on BCW before the Senate Committee, on June 6, 7, 18,19; 3 
20, July 16 and 17, 1957; the Interim Report of the Senate | 
Committee, dated March 24, 1958, which included its sum- | 
mary of the hearings and its findings on the BCW, Sen. 
Rep. No. 1417, 85th Cong., 2d Sess., 106-131; and the record 
of the proceedings of the Second Constitutional Conven- | 
tion of the AFL-CIO, in December, 1957, relating to the | 
appeal of the BCW and its expulsion as dominated by | 
corruption and corrupt influences. 


A. Charges of Corruption Against BCW 


The charge that there was corruption within the BCW 
was first formally made in March, 1958, when Curtis Sims, 
who was then Secretary-Treasurer of BCW and is now | 
Secretary-Treasurer of ABC, filed charges under the BCW | 
Constitution against BCW President Cross (who retains | 
that office yet) and BCW Vice President Stuart (who re- | 
signed his office within the month after the charges were | 
brought). The specific charges made were extremely 
serious. 


The allegations against Cross and Stuart included | 
specific counts of wrongful expenditures of Union funds 
and diversion of Union property for personal pleasures and 
uses. Moreover, Cross was charged with maintaining a. | 
relationship with a person of ill fame and criminal repute | 
and record, and of making Union funds and facilities avail- | 
able to her. Further, Cross was accused of maintaining | 
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close alliances with employers in the very industry in which 
the BCW conducted collective bargaining. Finally, there 
were counts involving the fracas in a San Francisco hotel 
room, during the 1956 BCW convention, when Cross and 
others were arrested although not convicted. 


These charges clearly cut to the jugular of the duties 
owed by a union officer to his union and its membership. 
The BCW President stood accused of the equivalent of 
treason in trade union morality, because of his connections 
with the employer side in his own union’s industry. He 
stood accused of taking money dedicated in law and in 
morality solely to trade union objectives, and squandering 
it on the most personal of pleasures. He stood accused of 
besmirching the proud name of his union. 


Moreover, these charges were supported by documentary 
evidence as well as the testimony of Sims and others. The 
financial records of the BCW, and official records of such 
facts as the transfer of title of automobiles, at the very 


least proved beyond doubt some manipulation of union ac- 
eounts and funds, and also diversion and misappropriation 
of union resources for personal uses. 


The substantiation of the charges, as we shall see below, 
was amplified by the proceedings of the Senate Committee 
and the AFL-CIO. As will be discussed more fully below, 
these charges produced a division within the membership 
of the BCW, on the action required because of the proofs 
of corruption. The division resulted directly from the 
filing of the charges and deepened as the issues became 
more clearly defined. Obviously, it was the facts as to 
the BCW’s corruption which constituted the sum and sub- 
stance of this division. The AFL-CIO did not initiate this 
schism. Jt never would have occurred without the ex- 
posure of the corruption within BCW. 
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B. Disposal of Charges by BCW General Executive Board | 


At the time the charges were filed, there were no internal 
BCW rules of procedure established for the trial of such 
charges. According to the amendments to the BCW cont 
stitution adopted at San Francisco the preceding October, 
such rules were to be promulgated by the General Execu- 
tive Board. But this had not been done by the time = 
charges were filed. 





Within a few days, however, the BCW General member 
Board adopted rules of procedure, and rushed through 
a hearing and consideration of the charges. A very 
substantial majority of the Board had no other source 
of livelihood than their positions as BCW International 
Representatives, which, under the 1956 amendments, were 
subject to the sole will and whim of Cross himself. | 


Before this tribunal, and despite the contrary evidence, 
Cross and Stuart were cleared of all charges. Moreover, 
immediately upon this vote, Cross brought charges against 
Sims, based upon the allegation that the charges had 
been printed by the public press. And the Board forth- 
with suspended Sims from his union office. ! 


Within the month, the Board tried Sims and, to 
no one’s astonishment, found him guilty as charged. 
His suspension was continued while the Senate Com- 
mittee hearings were pending, and then he was ex- 
pelled from office. | 


When Cross appeared in his own defense before his own 
Board, he summarily denied all charges. Among other 
statements, he denied any improprieties or involvement of 
the Union in his relationship with a certain female, and 
with Martin Philipsborn, a baking industry employer ; and 
he denied that he had been present in Detroit personally 
to receive a certain Cadillac. | 
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C. The Senate Committee Hearings and Findings 


Under oath and before a tribunal not subject to his 
political or economic control, Cross told a very different 
story to the Senate Committee. The Committee had sub- 
poena powers, and his records and those of the Union had 
been reviewed. In the Congressional hearings, accordingly, 
Cross admitted that Union funds had indeed been paid to 
this female. The payments he had denied to his Board 
he attempted to justify before the Senate Committee. In 
brief, he actually attempted to persuade the Senators that 
this person, whose own previous testimony had made evi- 
dent that she knew nothing of union organizing and had 
at the very most once obtained 50 names from a single 
plant, was a ‘‘secret organizer’’ whose services warranted 
the payment of thousands of dollars paid by BCW rank- 
and-file members. Further, Cross admitted attending a 
secret meeting with Philipsborn and accepting loans from 
him in unrecorded and private transactions, culminating in 
an agreement on a collective bargaining contract adverse to 


the employees’ interests. In addition, Cross admitted being 
in Detroit, for the precise purpose of picking up the 
Cadillac. 


Moreover, other matters were developed before the Sen- 
ate Committee. Vice President Stuart had resigned his 
office within a month after the Sims charges and be- 
fore the Committee hearings began in June. He was 
called as a witness, but declined to give any informa- 
tion. Cross suggested that the resignation of Stuart 
had been forced as a clean-up measure; at the time, how- 
ever, the BCW press release had proclaimed that it was 
entirely voluntary and not the result of the charges of 
corruption; and Cross admitted that no charges had been 
brought against Stuart, who was still a BCW member. Fur- 
ther, the incidents in San Francisco were investigated 
by the Committee; and when there was direct conflict be- 
tween the Cross testimony and the testimony of other wit- 
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nesses, Chairman McClellan transmitted the record on this 
point to the Department of Justice for possible perjury 
prosecution. Nor was this all. There was other evidence 
as to excessive expenditures and misappropriation of funds 
on the part of Cross, Stuart and the rest of that part of 
the BCW company. 





On the basis of all the information it developed, thif 
Senate Committee reached a far different verdict from the 
BCW Board, when it submitted its official Interim Report, 
Sen. Rep. No. 1417, 85th Cong. . 2d Sess. ‘‘Stewardship,’’ 
the Committee found, ‘‘is, in fact, a misnomer for the 
Cross brand of administration, for it implies accountability, 
of which the bakers have had less and less, to the vanishing 
point, since Cross took over in 1953. In its place they have 
had doubletalk and dishonesty; their constitution has been 
abused and perverted; their hard-earned funds have been 
plundered; tyrannical and swindling trusteeships have 
erushed their local freedoms.’’ Jd. at 128. 


There were a number of specific findings, which in- 
cluded the following: ‘‘The committee finds that Cross 
sold a group of his members down the river by secretly 
conniving to extend a substandard contract they abhorred 
with a man to whom he was then personnally indebted 
aa? 1b, 


‘‘The committee finds that Cross played fast and loose 
with union funds. . . . that Cross cast ignominy on his 
union membership by hiring as an ‘organizer’ a woman 
with a police record for grand theft, for residing in a 
house of ill fame, for drunken driving, and for offering. 

. Cross sanctioned the use of violence to discourage dis- 
sents within the union and alleged obstructionists without 

..”? Id. at 129. | 


As to the hearings before the BCW Board, the Commit- 
tee declared it was ‘‘deeply shocked’’ by the admission 
that there had been ‘‘prepared a predated document 
suspending . . . Secretary-Treasurer Sims, even before the 
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Sims’ charges against the Cross regime had been aired 
before the union’s executive board.’’ Jd. at 131. 


Finally, the Senate Committee noted ‘‘with satisfaction 
that subsequent to its hearings the AFL-CIO expelled the 
Cross union on charges of corruption. . . . The price is a 
heavy one for the bakers to pay, but only by such drastic 
action can the decent rank and file come to a full realiza- 
tion of their betrayal.’’ Ibid. 


D. AFL-CIO Investigation of Charges and Expulsion of BCW 


BCW was one of the participating unions when the 
merged confederation of American labor, the AFL-CIO, 
was formed in December, 1955. At that time, corruption 
was emerging as one of the principal problems of labor, 
and the new AFL-CIO Constitution, with BCW joining 
the rest in voting approval and voicing adherence, pre- 
scribed the standards and procedures for dealing with 
charges of corruption against any union. 


Among the ‘‘objects and principles’’ of the AFL-CIO, 
the Constitution specified, ‘‘To protect the labor move- 
ment from any and all corrupt influences... .’’ An Ethical 
Practices Committee was established in order to assist the 
Executive Council in fulfilling this objective. The Execu- 
tive Council was empowered to investigate whether a union 
is ‘‘dominated, controlled or substantially influenced in 
the conduct of its affairs by any corrupt influence .. .’’; 
and to take appropriate action, including the suspension of 
the corrupt union. An appeal was provided from the 
Executive Council to the Convention. 


Pursuant to this procedure, the Ethical Practices Com- 
mittee began a preliminary investigation on BCW, within 
a few weeks after the Sims charges were made public. 
This Committee held a preliminary hearing on March 15, 
1957, and held formal hearings on May 7, July 31 and 
August 1, 1957. At each of these hearings, and through- 
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out the entire investigation, BOW appeared, and was 
afforded and took advantage of every opportunity to pre- 
sent its position and defense, by counsel and by its Presi- 
dent Cross, in writing and orally also. 


On September 16, 1957, the Ethical Practices Committee 
rendered a lengthy and detailed report to the Executive 
Council. The report discussed the charges, the prelimi- 
nary staff reports which had been prepared and served 
upon the parties, the hearings before the committee itself 

as well as before the Senate Committee; and then pro- 
ceeded to make certain findings, which will be summarized 
below. The conclusion was that the BCW ‘‘does not meet 
the standards for ethical union practices set forth in the 
AFL-CIO Constitution.’ 


The case was transferred to the Executive Council for 
consideration of the Ethical Practices Committee report. 
On September 25, 1957, the Council ‘‘approved and 
adopted’’ the committee report; and it instructed the BCW 
to ‘‘correct the abuses’’ set forth in the report and ‘‘to 
eliminate corrupt influences from the Union’’ and to re- 
port back in a month. 





At the appointed time, the BCW appeared and ae 
The Council, on October 25, declared that it was ‘‘not 
satisfied that the BCW has fully complied with the Coun- 
cil’s directives and has satisfactorily cleaned house.’ 
Accordingly, the Council directed that certain specific 
steps be taken by November 15, 1957, and declared that 
BCW would stand suspended from AFL-CIO on that date 
if such corrective action had not been carried out. The 
BCW General Executive Board met prior to that date, 
and took different action. On November 15, the suspen- 
sion of BCW was announced. 


BCW duly took an appeal to the Second Constitutional 
Convention of the AFL-CIO, which convened in December, 
1957. BCW appeared and fully presented its case, to 
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the Appeals Committee and before the entire Convention. 
The Report of the Appeals Committee summarized the 
‘findings of corrupt influence’’ as follows, under four 
headings: ‘‘Improper financial relationship between 
President Cross and Martin Philipsborn, a bakery indus- 
try employer—conflict of interest”’; ‘‘ President Cross’ im- 
proper acceptance of Cadillac from a Local Union under 
trusteeship and its concealment on Local’s books as an 
organizing expense’’; ‘‘Diversion of Union funds for im- 
proper purposes, improper accounting procedures on ex- 
penses, commingling of Union and personal funds’’; and 
‘Cexoneration and failure to proceed against former Vice 
President Stuart.”’ 


Typical expressions of the Appeals Committee were as 
follows: ‘‘We hold that President Cross violated time- 
honored rules of the labor movement and was guilty of un- 
ethical practices when he obtained substantial loans with 
favored terms and interest rates from a top official of a 
company which has a collective bargaining relationship 


with the Bakery Workers’ Union.... This is a gross vio- 
lation of all precepts of decency and trade union ethics 
and a corrupt practice. . . . The Ethical Practices Com- 
mittee rejected Cross’ contention that this woman was a 
‘special organizer’ and labeled it as a diversion of union 
funds, improper and unjustified. . . . it is the duty of union 
officers to prevent expenditures of union funds which are 
not for legitimate union purposes. .. .”’ 


Accordingly, the Appeals Committee that the BCW ap- 
peal be rejected and that the BCW be expelled. The re- 
port was debated on the floor of the convention, Cross as 
well as others speaking against its adoption. When the 
vote was taken, it stood over six to one for adoption. And 
the BCW was expelled from the AFL-CIO on December 
12, 1957. 
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E. The Committee to Preserve Integrity Within the BCW | 


The membership of the BCW did not sit idly by, during 
these investigations and proceedings before the BCW Gen- 
eral Executive Board, the Senate Committee and the AFL- 
CIO. The few BCW officers who believed that Sims had 
obviously proved his case and that the BCW was indeed 
corrupt and required a thorough moral cleaning formed a 
Committee to Preserve Integrity Within the BCW, and cir- 
culated some of the documentary proof which had been sub- 
mitted but disregarded at the General Executive Board 
hearing on the charges against Cross. They solicited mem- 
bership support and it was forthcoming. From locals and 
from individual members came donations of money, energy 
and other resources. The membership made its desires 
very clearly known to the Cross cohorts. The membership 
demanded the resignation of Cross, compliance with AF'L- 
CIO directives and internal reforms, in order to maintain 
the BCW among the ranks of honest and decent unions and 
to retain the treasured AFL-CIO affiliation. The demands 








were spurned. Cross and his colleagues in corruption re- 
fused to take the steps which were demanded, and further, 
began a series of reprisal actions against those who were 


supporting the Integrity Committee. 


When the AFL-CIO expelled the BCW on December 12, 
1958, BCW had been found guilty of trade-union corrup+ 
tion by a jury of its union peers. It had been tried ac- 
cording to the constitutional procedures to which it had 
agreed. It had actively participated at every stage, vigor- 
ously striving to escape condemnation and to avoid expul-+ 
sion. But the verdict was against BOW and the sentence 
was exile from the house of labor. The labor movement 
itself had officially found that BCW was corrupt, and 
further, that it would not or could not take Se 
cleansing and corrective measures. 


No longer could any BCW member have faith or me 
that his own union would conduct itself strictly according 
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to honorable trade union standards required by the BCW 
constitution as well as the inherent representative and 
fiduciary nature of labor organizations. No longer could 
any BOW member enjoy affiliation with the AFL-CIO. 


F. Creation and Vitality of ABC 


In order to provide bakery industry employees with the 
opportunity to belong to an upright union, in league with 
other unions of integrity, the AFL-CIO chartered the 
ABC, on the same day that it expelled the BCW and for 
the identical jurisdiction. The charter was issued to those 
former BOW officers who had composed the Committee to 
Preserve Integrity Within the BCW. In as short a time 
as the practical necessities permitted, upon membership 
vote following due notice, and for the reason that BCW 
had been exposed as corrupt and expelled from AFL-CIO, 
and thereby violated the fundamental terms and precepts 
of its Constitution and understanding with its locals and 
members, one BCW Local after another disaffiliated from 
BCW and affiliated with ABC. 


Within a few months, approximately half the BCW 
membership had taken the actions necessary to affiliate 
with the ABC and insure its success as a going and effec- 
tive labor organization. The ABC established a central 
office, adopted a temporary constitution, negotiated the 
establishment of a health and welfare plan, undertook the 
day-to-day administration and enforcement of collective 
bargaining contracts, and in general commenced normal 
and regular trade union functioning. 


Its size and suecess have grown since those early 
months. The ABC has held its First Constitutional Con- 
vention, is expanding in membership and activities. It 
has lived up to its original promise as a viable labor or- 
ganization, providing practical union accomplishment as 
well as scrupulous adherence to union ideals. As they 
undertook and achieved the imposing pioneer tasks of 
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founding and maintaining a new union organization, the 
employees involved were, naturally, eager to liberate them- 
selves from representation by the corrupt BCW as soon 
as they could. The very point of their striving was to be 
represented by an upright union, affiliated with AFL-CIO. 
As a fundamental matter of conscience, of devotion to 
honor, these bakery workers were insistent upon repreé- 
sentation by ABC. 


They insisted on their right to have a collective bar- 
gaining representative of their own choosing. As their 
employers had been notified of their disaffiliation action 
and the reason for affiliation with the ABC, there was in 
point of fact instability and uncertainty in the industrial 
relations picture. This being the background which was 
set forth on the records before the Board, its decision 
assumes the nature of an inevitable conclusion. | 
Il. THE ABC HAS EFFECTIVELY BARGAINED IN 

THESE UNITS 


The practical soundness of the bargaining units found 
by the Board in these cases is unmistakably evidenced by 
the fact that effective collective bargaining has proceeded 
in each of these units. In fact, written contracts have 
been executed in each case, with but a single exception, 
Philadelphia, where there is agreement yet to be finally 
reached on one issue. | 


In these agreements, the National Biscuit Company has 
agreed to recognize the particular ABC local involved as 
the ‘‘sole collective bargaining agency for all the em- 
ployees’’ covered by the prior contract. This recognition, 
it is recited, is made pursuant to the specified ‘‘Certifica- 
tion of Representatives of the National Labor Relations 
Board.’’ In general, the terms and conditions of the prior 
contracts are extended, the Company and the local each 
agreeing to have the same rights and privileges as previ- 
ously prevailing. 
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The parties have agreed that the prior contracts are 
specifically amended in each and every provision specify- 
ing the name of the bargaining agent. To be rid of the 
BCW affiliation and to obtain the ABC affiliation was the 
primary reason for the sacrifices which these workers 
made. They naturally demanded the elimination of any 
trace of reference to BCW. 


The Company agreed to become a party to the Agree- 
ment and Declaration of Trust Establishing the ABC 
Union and Industry National Pension Fund, and to make 
the payments required thereby. An identical agreement 
was reached as to the ABC National Welfare Fund. 


These agreements which have been reached, and the 
agreement yet to be reached in Philadelphia, reflect actual, 
genuine collective bargaining in each of these units. There 
has been no breakdown in bargaining. There has been no 
sacrifice of standards. There has in fact been no parade 
of horribles; no adverse effects such as those attempted 


to be portrayed by appellant. See, e.g., Brief for Appel- 
lant, 46-47. 


Further, the agreements already reached are in smooth 
and regular operation today. The agreements recognize 
what had been the fact, that the ABC local was the bar- 
gaining representative for all practical purposes. It was 
and is the ABC local which is processing grievances, serv- 
icing the employees, policing the administration of the 
contract, and in all ways performing the duties of an effec- 
tive as well as faithful collective bargaining representa- 
tive. 


There has been no break in the union protection enjoyed 
by these employees. The welfare and pension provisions, 
for example, have been assumed and are continuing with- 
out loss of any continuity. The same is true of the other 
provisions of the contract. In no way whatever has there 
been any hiatus in the contract coverage available to these 
employees. 
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Despite the many pages of argument consumed by appel+ 
lant in its attack against the separate bargaining units 
herein accepted by the Board as appropriate, the proof of 
the pudding is in the eating. In each of these units, suc; 
cessful bargaining for a new contract has actually taken 
place and, in one case, is continuing. The ABC locals 
have actually assumed the responsibilities of the union 
representatives and are fulfilling them effectively and 
successfully. The local units have met the test of daily 
practice. 


CONCLUSION 


The hard facts as to the background of the schism and 
the progress of the bargaining in this case demonstrate 
the straining and invalidity of appellant’s discussion of 
these issues. The Board’s decision was obviously within 
its authority and discretion. For the reasons set forth 
herein and appearing in appellees’ brief, the judgment 
below should be affirmed. ! 
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